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THE LAWS OF viteey 


Tue widely-extended commerce of modern times, and the great- 
ness and variety of the interests connected with it, give to the 
maritime law an importance wholly unknown to the nations of 
antiquity. The Romans, despising trade as an occupation fit 
only for slaves, scarcely noticed that branch of jurisprudence, in 
the voluminous details which regulated almost all.other depart- 
ments of human industry. The rights and duties of seamen, 
demurrage; average, collision, and contracts of affreightment, 
were passed over in silence by a code, which drew distinctions 
between the rights of ownership to cygnets and hawks, and defined 
the easements of drip and of party walls. We are, th ’ 
to lodk to more modern times for the history of the maritime law. 

story of Rome, and, to some extent, its literature, become so 
iliar to us in childhood, and engross so large a portion of our 
earlier education, that subjects disconnected with it too often 
appear of trivial importance ; and many attain the‘age of man- 
hood with the most indistinct and confused ideas in relation to 
the history of our own ancestors, and of the race of whose destiny 
so much has lately been written. Children, who are familiar with 
the story of the Punic wars, and who remember, with lively pleas- 
ure, the terror of the Roman infantry when they first “saw the 
i” a may never have heard of the Jutes and Angles. 
: Europe appears to them ‘elouded in impenetrable dark- 
ness—a land of snow and night, of dismal forests andimp assable 
morasses. It*is the land, however, that has a to the ° word 
maritime code; and in our maturer yéars we ge | 
philosophic spirit, into the history of that ge aint har ra 
which possessed it. : ~ 
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To the dweller on the shores of the Mediterranean, the climate 
of Germany seemed intolerably cold ; and a celebrated geogra- 
pher, of the first century, attributes the sparseness of the popula- 
tion to the severity of its winters. “Germany,” said he, “is, 
indeed, habitable, but is uninhabited on accountgof the cold.” 
Cimmerian darkness became a proverb; as if all beyond the 
Danube were enveloped in eternal night. But, while the Romans 
were pushing their conquests in the East, a power was growing 
up along the Baltic that was destined to change the face of all 
Europe. Its increase was too gradual to attract the notice of the 
masters of the world, who were, unconsciously, nursing the 
strength that was soon to cripple and destroy their own. The 
tribes along the seacoasts, from the mouths of the Rhine to the 
Baltic Sea, had, from the days of Cesar, been gradually forming 
themselves to maritime exertions. In the reign of Tiberius, Ger- 
manicus built a thousand vessels on the Rhine, Maes, and Scheld, 
teaching the attentive natives the use of ships, and the manner of 
their constructing them, and employing them in their navigation. 
Tacitus, Ann. lib. ii. c. 6. 

The daring and successful voyage of the Frankish exiles, from 
the Euxine to the German ocean, through the Mediterranean, dis- 
covered to themselves, and to all who heard and could imitate, 
that to those who would dare the dangers of a stormy sea_ the 
maritime colonies of Rome afforded a rich harvest of spoil. The 
Saxons were not slow to learn the profitable lesson that their 
“destiny” pointed out to them; and, before the close of the third 
century, the Romans were compelled to station a powerful fleet 
af Bologne, to check their piracies. The laws of salvage upon 
recapture were hardly as well understood, at that period, as at 
present. Carausius, the commander of the fleet, found it most 
convenient to attack the pirates after they had well loaded them- 
selves with spoil, and he never dreamed of restoring to the pro- 
vincials what he had taken in lawful war. When the emperor 
attempted to check this system of plunder, Carausius adopted 
the common refuge of the powerful scoundrels of his time, and 
assumed the purple. To strengthen his pretensions, he made 
alliances with the Saxons and Frances, and gave them ships, and 
experienced officers, who taught them navigation, and the art of 
naval combat. Later usurpers adopted the same expedient, and 
thus the northern nations were trained to maritime pursuits. 
Unsuited in all their habits to the business of peaceful life, their 
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fondness for the sea led them to follow piracy as an honorable 
and lucrative employment. Not only the children of the kings, 
but every man of importance, equipped ships, and roamed the 
seas to acquire property by force; and no one was esteemed 
noble, no one was respected, who did not return in the winter, to 
his home, with ships laden with booty. From A. D. 930 to A. D. 
1000, these robbers were the terror of the northern seas. The fre- 
quency of piracy, while it tended to suppress, showed the extent 
of trade in the Baltic, at that period ; and the glory, which, in the 
popular estimation, attended the successful pursuit of that species 
of robbery, proves that that trade must have been lucrative. 
Tunsberg in Norway, Birca in Sweden, Denmark, and Saxony 
enjoyed the advantages of an honorable commerce. Princes 
became merchants, and the title of vi-king gradually came to be 
synonymous with robber. This progress toward a more civilized 
state of society has been delineated by Robertson, Hallam, and 
Turner. Robt. History of Charles V, § 1, notes 29, 30; Hallam’s 
Middle Ages, chap. ix. part 2; 1 Turner’s Anglo-Saxons, 103, 290, 
548, et seg. About the middle of the twelfth century, the manu- 
facturers of England and Flanders sought a market for their pro- 
ductions along the shores of the Baltic ; and, a century later, the 
cities of Lubec, Bruges, Hamburg, Bremen, Riga and Dantzic had 
risen to importance. 

About the same period, the city of Wisbuy, situated on a fine 
harbor in the north-western part of the island of Gothland, nearly 
equidistant from Sweden, Russia, and Germany, became the most 
important commercial emporium of the Baltic. The luxury and 
elegance which always attend successful commerce, flourished 
through the state. Among the ruins of the city are still found 
“tables of marble, porphyry, and jasper, evidences of the ancient 
splendor and magnificence of the citizens.” The houses were 
roofed with copper, and the windows gilt with gold. In 1288 it 
was a walled city, and at the commencement of the fourteenth 
century it had attained its greatest prosperity. At that time, it 
was an independent republic. Its magistrates assumed jurisdic- 
tion of all suits relating to maritime affairs, and their ordinances 
were received as authoritative expositions of public law and com- 
mercial usage, from Muscovy to the Mediterranean. A brief 
statement of some of their principal provisions may be inter- 
esting. 
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The laws of Wisbuy are contained in seventy articles, none of 
which exceeds three sentences in length. Some of the articles 
are so brief, and expressed in such general terms, that, contrary 
to the spirit of the English common law, great discretion must 
have been entrusted to the judges who administered the law. It 
may be worthy of inquiry, what influence this principle of leaving 
each case to be decided upon the principles of natural justice, as 
applied to the particular facts, has had in commending the admi- 
ralty decisions to the universal acceptance of the civilized world. 
In Article xvii, for instance, it is provided that seamen may not 
leave the ship, unless when it “lies ashore, moored with four 
anchors. In such case, they may go out of her for a litile time, 
taking care not to transgress in it.” “Ifthe merchant obliges the 
master to insure the ship, the merchant shal! be obliged to insure 
the master’s life against the hazards of the sea,” Art. lxvi. “The 
master may tura off a mariner for a lawful cause,” but it nowhere 
states what is a lawful cause, except that in one place it is pro- 
vided that, “if a mariner goes ashore, on his own head, to be 
merry, and divert himself, or otherwise, and happens to be 
wounded, the master may turn him off,’ Art. xviii. 

In one striking particular, the maritime codes of the middle 
ages differed widely from the rule now considered indispensable 
to the safety of the vessel. Instead of intrusting the whole 
power to the master, he was, in many cases, required to consult 
the seamen. In some cases he was absolutely bound to follow 
their advice, and in others, where he was allowed to act against 
it, he did so at the peril of making good any damage that resulted 
in the course of the voyage. Thus, he could neither leave port, 
nor, when at sea, lighten his vessel under stress of weather, by 
heaving over the cargo, without their advice and consent. 
Art. xiv, xx. 

Three modes of paying the seamen their wages are spoken of: 
in money, in an allowanee of so much store-room for them to 
carry freight on their own account, and by agreement to receive 
so much of the profits of the voyage, as is still practiced in 
whaling adventures. Where the payment was in cash, a part 
seems to have been in ready money ; a part at the port of desti- 
nation, the master, in that case, being authorized to demand secu- 
rity for their performance of the rest of the voyage; and the 
balance on their arrival home. The hiring, in all cases, seems to 
have been for the voyage. The ordinance, in such cases, pro- 
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vided a much more just and liberal rule, on the death of the 
mariner, than is laid down in the courts of Westminster Hall. A 
sailor was hired for a voyage from Jamaica to Liverpool, and took 
a promissory note from his employer, for a certain time, provided 
he proceeded, continued, and did his duty as second mate; and, 
before the arrival of the ship, died. Lord Chief Justice Kenyon, 
and the whole court, held that no wages could be claimed, either 
on a contract, or on a quantum meruit. The court directed inquiry 
to be made, what was the custom in such cases; but, finding no 
uniform rule, they decided it upon what they considered the spe- 
cial contract of the case. Mr. Justice Grose said that, “he had 
looked into the laws of Oleron ;” but, if he found the passage, it 
did not influence his judgment. That code provided that, if a 
mariner died, his wife, or next of kin, should have his wages. Art. 
vii. The law of Wisbuy was to the same effect: “If a seaman 
falls ill of any disease, and it is convenient to put him ashore, he 
shall be fed as he was aboard, and have somebody to look after 
him there ; and, when he is recovered, be paid his wages ; and if 
he dies, his wages shall be paid to his widow, or heirs,’ Art. xix. 
No mercy was, however, shown to a sailor who was infected with 
any contagious distemper. The master might put him ashore, at 
the first land he made, without being bound to pay him any 
wages. Art. lxii. 

The case of Cutler v. Powell,6 D. and East’s Rep. 320, above 
alluded to, has been followed in England and in this country, 
and is a leading case upon the subject of special contracts, where 
part remains unperformed ; but there seems to be a disposition to 
narrow the rule as much as possible. The subject is ably dis- 
cussed in 2 Smith’s Leading Cases, 1. Witherow v. Witherow, 16 
Ohio Rep. 238. 

By the laws of Wisbuy, a mariner who left his employer for- 
feited his wages, was bound to restore all he had received, and 
was liable to a penalty of half of the wages stipulated to be paid. 
Desertion, after having received wages, was punished by hanging. 
Among a nation so punctilious upon points of honor, the law 
acknowledged no distinction, if men came to blows, between the 
master and the seamen. “If the master strikes,” said the code, 
“he ought to receive blow for blow,” Art. xxiv. 

Upon the subject of collision, the laws of Wisbuy contained 
these regulations : 
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Art. xxvi. “Ifa ship, riding at anchor in a harbor, is struck by 
another ship, which runs against her, driven by the wind or cur- 
rent, and the ship so struck receives damage, either in her hulk or 
cargo, the two ships shall jointly stand the loss; but if the ship 
that struck against the other might have avoided it, if it was done 
by the master on purpose, or by his fault, he alone shall make 
satisfaction. The reason is, that some masters, who have old, 
crazy ships, may willingly lie in other ships’ way, that he may 
be damnified or sunk, and so have more than they were worth for 
them. On which account this law provides that the damage 
shall be divided, and paid equally by the two ships, to oblige both 
to take care, and keep clear of such accidents as much as 
they can.” 

Art. 1. “If two ships strike against one another and receive 
damage, the loss shall be borne equally between them, unless the 
men on board ene of them did it on purpose, in which case that 
ship shall pay all the damage.” 

Art. lxvii. “If two ships strike against one another, and one 
of them unfortunately perishes by the blow, the merchandize that 
is lost out of both of them shall be valued, and paid for pro rata 
by both owners, and the damage of the ships shall also be 
answered for by both, according to their value.” 

Art. Ixx. “If a ship under sail does damage to another, the 
master and mariners of the ship doing the damage must swear 
they did not do it designedly, and could not help it, and then the 
damage shall be borne by both ships, in equal proportion; and, if 
they refuse to swear, the damage shall be paid by the ship that 
did it.” 

These principles have been adopted in the maritime law of 
Europe, with little modification, but are directly opposed to the 
common law. In our jurisprudence, if there be fault, or want of 
care, on both sides, or no fault on either side, neither party can 
sue the other; 3 Kent’s Comm. 231, 6th edition. The Court of 
Appeals of Kentucky, in September, 1846, determined that the 
admiralty rule of dividing damages, where a collision takes place 
in consequence of mere accident, or mutual fault, does not prevail 
in the courts of common law, and can not be applied in cases aris- 
ing upon our western waters ; Broadwell v. Swigert, reported in the 
fourth volume of this Journal, p. 474. The mighty current which 
drains our Andes and divides a world, is as insignificant, in the 
view of a court of common law, as the Derwent or the Cam. 
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The principles of average were settled by the Wisbuy ordi- 
nances, as at present in the admiralty law, and regulations were 
made as to departures, demurrage, pilotage, buoys, anchorage, 
bottomry bonds, the hypothecation of the furniture to raise funds 
when in a foreign port, jettison, etc. The limits of this article do 
not allow of a more extended notice of them. The code may be 
seen at large in 1 Peters’s Admiralty Decisions, lxvii. Two priv- 
ileges, extended to sea-faring men, are worthy of mention. it was 
not lawful to arrest or imprison the master, pilot, or mariners of 
a ship, in an action of debt, when they were ready to sail; but 
the creditor might seize and sell any thing he found in the ship 
that belonged to his debtor. The idea of seizing the vessel itself, 
as it is done under the Ohio water-craft law, would probably have 
struck the merchants of Wisbuy with astonishment and dismay. 
Another provision related to the discharge of seamen who were 
promoted. “If a pilot or mariner buys a ship, or is made master 
of one, he_shall be discharged from his own master, paying him 
back what he received of him.” A very prudent provision for 
the encouragement of seamen. But the code adds, “It shall be 
the same if he marries.” The reason of this rule I can not con- 
jecture, unless it be, that a woman finds the first year after mar- 
riage the most unhappy of her life. A similar provision, in the 
Mosaic law, might lead one to infer that this was “a fact in 
woman’s history.” “When a man hath taken a new wife,” said 
Moses, “he shall not go out to war, neither shall he be charged 
with any business; he shall be free at. home one year, and shall 
cheer up his wife which he hath taken,” Deut. xxvi, 5. 

Wisbuy has long since ceased to be numbered among the 
nations. Before the close of the fourteenth century, it had fallen 
under the power of Denmark. In the language addressed by the 
prophet Ezekiel to the princes of Tyrus, “strangers came upon 
her, the terrible of the nations; they drew their swords against 
the beauty of her wisdom, and defiled her brightness.” Intestine 
quarrels and the violence of factions prepared the way for speedy 
destruction, and the traveller now searches among the ruins of her 
palaces for the evidence of her former greatness ; 


‘‘ But marble and recording brass decay, 
And, like the graver’s memory, pass away.”’ 


He finds nothing there but the memorials of departed splendor 
and luxury, and learns no lesson but the instability of wealth and 
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power. Nothing survives but the imperishable record of her wis- 
dom and justice —the code that has influenced the maritime law 
of Europe. M. E. C. 





IN THE DISTRICT COURT OF PHILADELPHIA. 
SEPTEMRER 7, 1850, 


[FROM THE LEGAL INTELLIGENCER. | 
Murpuy v. Jarvis. 


The plaiutiff can not recover, as damages, a compensation for his trouble and expense in 
conducting his suit and establishing his right at law. 


Suarswoop, P. J. This was an action on the case. Subse- 
quently to the commencement of the action, the debtewas paid ; 
but the plaintiff claimed for the cost and expenses at law and 
equity, counsel fees, etc. Under the charge of the court, the jury 
have found a verdict for only nominal damages. Wilt v. Vickers, 
8 W. & 8. 235, was an action on the case in which the plaintiff 
alleged that he had hired his son to the defendant, who caused 
him to ride on an unruly horse, from which he was thrown, and 
one of his legs broken. It was held that the trouble and expense 
of prosecuting an action by the father, is a proper subject of con- 
sideration by the jury in assessing the damages. But that case is 
expressly overruled in Good v. Mylin, 8 B. 51, where it was held 
that, in an action for flooding the plaintiff’s land by means of a 
dam erected across a stream of water, a compensation to the 
plaintiff for his trouble and expense in conducting his suit, and 
establishing his right at law, is not recoverable. 

To trust the jury with unlimited power over the amount of 
damages is dangerous in the extreme. To tell the jury that the 
damages are left entirely to their discretion generally leads to a 
great inequality; and the scale of justice must be held with an 
equal hand, or in one case the damages may be extravagantly 
high, and in another ridiculously low, and thence it would seem 
that the cases in which exemplary or vindictive damages can be 
given are very much narrowed down. 

This case is settled by Good and Mylin, and we think the verdict 
was right. New trial refused. 
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THE FUGITIVE SLAVE LAW. 


This law, passed at the last session of Congress, is so extraor- 
dinary in its character, and of such general interest to the people 
of the north-western states, that we have thought it advisable not 
to wait the slow progress of the publication of the pamphlet laws 
by Congress, but to lay it at once and entire before our readers. 

“All good citizens, who are therein commanded to aid and assist 
in the prompt and efficient execution of this law,” may feel bound 
for conscience’ sake, and as good citizens, to submit themselves 
to the supreme power of the state; but, in their private judg- 
ments, they can have but one opinion of its merits. In its serious 
aspect, it seeks to secure the purely legal right of the master to 
his slave, or to indemnify him for his loss, by violating the plainest 
principle of justice, that no man shall be deprived of his liberty 
upon an ex parte trial; by setting” aside the constitutional guar- 
antee of the writ of habeas corpus, which can never be suspended 
except in cases of rebellion or invasion; by declaring that the 
decision of the lowest judicial officer known to the law, upon one 
of the gravest questions that can be submitted to any tribunal, 
shall be final; by holding out a premium, in the shape of double 
fees, for a decision adverse to liberty; by forbidding any inquiry, 
before that officer, into the facts which constitute the very gist of 
the defense, and confining it exclusively to a question of identity ; 
by punishing public officers, guilty of no fault or negligence, for their 
inability to resist irresistible force or inevitable accident; and by 
determining beforehand the quantum of damages in a civil suit 
between two citizens, and fixing those damages without any refer- 
ence to the value of the property, and at an exorbitant amount. 

Looking at the law in another aspect, one can not but smile at 
the wisdom that seeks to make laws effectual by merely piling 
up penalties, and hopes, by outraging justice and common sense, 
to induce “all good citizens to assist in their execution.” 


An act to amend, and supplementary to, the act entitled ‘An act respecting fugitives from 
justice and persons escaping from the service of their masters,’ approved February 12, 
1793. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the persons 
who have been, or may hereafter be, appointed commissioners, in 


virtue of any act of Congress, by the circuit courts of the United 
Vou. Ill. nw. s. No. 2. 8 
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States, and who, in consequence of such appointment, are author- 
ized to exercise the powers that any justice of the peace, or other 
magistrate of any of the United States may exercise in respect 
to offenders for any crime or offense against the United States, 
by arresting, imprisoning, or bailing the same under and by virtue 
of the thirty-third section of the act of the twenty-fourth of Sep- 
tember, seventeen hundred and eighty-nine, entitled “An act to 
establish the judicial courts of the United States,” shall be and 
are hereby authorized and required to exercise and discharge all 
the powers and duties conferred by this act. 

Sec. 2. And be it further enacted, That the superior court of 
each organized territory of the United States shall have the 
same power to appoint commissioners to take acknowledgments 
of bail and affidavits, and to take depositions of witnesses in 
civil causes, which is now possessed by the circuit court of the 
United States; and all commissioners who shall hereafter be 
appointed for such purposes, by the superior court of any organ- 
ized territory of the United States, shall possess all the powers 
and exercise all the duties conferred by law upon the commis- 
sioners appointed by the circuit courts of the United States for 
similar purposes, and shall, moreover, exercise and discharge all 
the powers and duties conferred by this act. 

Sec. 3. Aad be it further enacted, That the circuit courts of the 
United States and the superior courts of each organized territory 
of the United States shall, from time to time, enlarge the number 
of commissioners with a view to afford reasonable facilities to 
reclaim fugitives from labor, and to the prompt discharge of the 
duties imposed by this act. 7 

Sec. 4. And be it further enacted, That the commissioners above 
named shall have concurrent jurisdiction with the judges of the 
circuit and district courts of the United States, in their respective 
circuits and districts within the several states, and the judges of 
the superior courts of the territories, severally and collectively, 
in term time and vacation; and shall grant certificates to such 
claimants, upon satisfactory proof being made, with authority to 
take and remove such fugitives from service or labor, under the 
restrictions herein contained, to the state or territory from which 
such persons may have escaped or fled. 

Sec. 5. And be it further enacted, That it shall be the duty of 
all marshals and deputy marshals to obey and execute all war- 
rants and precepts issued under the provisions of this act, when 








The Fugitive Slave Law. 59 


to them directed; and should any marshal or deputy marshal 
refuse to receive such warrant, or other process, when tendered, 
or to use all proper means diligently to execute the same, he 
shall, on conviction thereof, be fined in the sum of one thousand 
dollars to the use of such claimant, on the motion of such claim- 
ant, by the circuit or district court for the district of such marshal ; 
and after arrest of such fugitive by. such marshal or his deputy, 
or while at any time in his custody under the provisions of this 
act, should such fugitive escape, whether with or without the 
assent of such marshal or his deputy, such marshal shall be liable 
on his official bond to be prosecuted for the benefit of such claim- 
ant, for the full value of the service or labor of said fugitive in 
the state, territory, or district whence he escaped; and the bet- 
ter to enable the said commissioners, when thus appointed, to 
execute their duties faithfully and efficiently, in conformity with 
the requirements of the Constitution of the United States and of 
this act, they are hereby authorized and empowered, within their 
counties respectively, to appoint, in writing under their hands, any 
one or more suitable persons, from time to time, to execute all 
such warrants and other process as may be issued by them in 
the lawful performance of their respective duties, with authority 
to such commissioners, or the persons to be appointed by them, 
to execute process as aforesaid, to summon and call to their aid 
the bystanders or posse comitatus of the proper county, when nec- 
essary to insure a faithful observance of the clause of the Consti- 
tution referred to, in conformity with the provisions of this act; 
and all good citizens are hereby commanded to aid and assist in 
the prompt and efficient execution of this law, whenever. their 
services may be required, as aforesaid, for that purpose, and said 
warrants shall run and be executed by said officers any where in 
the state within which they are issued. 

Sec. 6. And be it further enacted, That when a person held to 
service or labor in any state or territory of the United States 
has heretofore, or shall hereafter, escape into another state or 
territory of the United States, the person or persons to whom 
such service or labor may be due, or his, her, or their agent or 
attorney, duly authorized by power of attorney, in writing, 
acknowledged and certified under the seal of some legal officer 
or court of the state or territory in which the same may be exe- 
cuted, may pursue and reclaim such fugitive person, either by 
procuring a warrant from some one of the courts, judges, or 
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commissioners aforesaid, of the proper circuit, district, or county, 
for the apprehension of such fugitive from service or labor, or by 
seizing and arresting such fugitive, where the same can be done 
without process, and by taking, or causing such person to be taken, 
forthwith before such court, judge, or commissioner, whose duty 
it shall be to hear and determine the case of such claimant in a 
summary manner; and upon satisfactory proof being made, by 
deposition or affidavit, in writing, to be taken and certified by 
such court, judge, or commissioner, or by other satisfactory 
testimony, duly taken and certified by some court, magistrate, 
justice of the peace, or other legal officer authorized to administer 
an oath and take depositions under the laws of the state or ter- 
ritory from which such persons owing service or labor may have 
escaped, with a certificate of such magistracy or other authority, 
as aforesaid, with the seal of the proper court or oflicer thereto 
attached, which seal shall be sufficient to establish the compe- 
tency of the proof, and with proof, also by affidavit, of the identity 
of the person whose service or labor is claimed to be due as 
aforesaid, that the person so arrested does in fact owe service or 
labor to the person or persons claiming him, or her, in the state 
or Territory from which such fugitive may have escaped as afore- 
said, and that said person escaped, to make out and deliver to 
such claimant, his or her agent or attorney, a certificate setting 
forth the substantial facts as to the service or labor due from such 
fugitive to the claimant, and of his or her escape from the state 
or territory in which such service or labor was due, to the state 
or territory in which he or she was arrested, with authority to 
such claimant, or his or her agent or attorney, to use such rea- 
sonable force and restraint as may be necessary, under the 
circumstances of the case, to take and remove such fugitive per- 
son back to the state or territory whence he or she may have 
escaped as aforesaid. In no trial or hearing under this act shall 
the testimony of such alleged fugitive be admitted in evidence; 
and the certificates in this and the first section mentioned shall 
be conclusive of the right of the person or persons in whose favor 
granted to remove such fugitive to the state or territory from 
which he escaped, and shall prevent all molestation of such 
person or persons by any process issued by any court, judge, 
magistrate, or other person whomsoever. 

Sec. 7. And be it further enacted, That any person who shall 
knowingly and willingly obstruct, hinder, or prevent such claim- 
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ant, his agent, or attorney, or any person or persons lawfully 
assisting him, her, or them, from arresting such a fugitive from 
service or labor, either with or without process as aforesaid; or 
shall rescue, or attempt to rescue, such fugitive from service or 
labor from the custody of such claimant, his or her agent or attor- 
ney, or other person or persons lawfully assisting as aforesaid, 
when so arrested, pursuant to the authority herein given and 
declared, or shall aid, abet, or assist such person so owing service 
or labor as aforesaid, directly or indirectly, to escape from such 
claimant, his agent or attorney, or other person or persons legally 
authorized as aforesaid; or shall harbor or conceal such fugitive, 
so as to prevent the discovery and arrest of such person, after 
notice or knowledge of the fact that such person was a fugitive 
from service or labor, as aforesaid, shall, for either of said offences, 
be subject to a fine not exceeding one thousand dollars, and 
imprisonment not exceeding six months, by indictment and con- 
viction before the district court of the United States for the district 
in which such offense may have been committed, or before the 
proper court of criminal jurisdiction, if committed within any 
one of the organized territories of the United States; and shall, 
moreover, forfeit and pay, by way of civil damages, to the party 
injured by such illegal conduct, the sum of one thousand dollars 
for each fugitive so lost as aforesaid, to be recovered by action of 
debt, in any of the district or territorial courts aforesaid, within 
whose jurisdiction the said offense may have been committed. 
Sec. 8. And be it further enacted, That the marshals, their dep- 
uties, and the clerks of the said district and territorial courts, 
shall be paid for their services the like fees as may be allowed to 
them for similar services in other cases; and where such services 
are rendered exclusively in the arrest, custody, and delivery of 
the fugitive to the claimant, his or her agent or attorney, or where 
such supposed fugitive may be discharged out of custody for the 
want of sufficient proof as aforesaid, then such fees are to be 
paid in the whole by such claimant, his agent or attorney; and 
in all cases where the proceedings are before a commissioner, he 
shall be entitled to a fee of ten dollars in full for his services in 
each case, upon the delivery of the said certificate to the claim- 
ant, his or her agent or attorney; or a fee of five dollars in cases 
where the proof shall not, in the opinion of such commissioner, 
warrant such certificate and delivery, inclusive of all services 
incident to such arrest and examination, to be paid, in either case, 
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by the claimant, his or her agent or attorney. The person or 
persons authorized to execute the process to be issued by such 
commissioners for the arrest and detention of fugitives from ser- 
vices or labor as aforesaid, shall also be entitled to a fee of five 
dollars each for each person he or they may arrest and take 
before any such commissioner as aforesaid, at the instance and 


request of such claimant, with such other fees as may be deemed 


reasonable by such commissioner for such other additional ser- 
vices as may be necessarily performed by him or them; such as 
attending at the examination, keeping the fugitive in custody, 
and providing him with food and lodging during his detention, 
and until the determination of such commissioner ; and in gen- 
eral for performing such other duties as may be required by such 
claimant, his or her attorney or agent, or commissioner in the 
premises ; such fees to be made up in conformity with the fees 
usually charged by the officers of the courts of justice within 
the proper district or county, as near as may be practicable, and 
paid by such claimants, their agents or attorneys, whether such 
supposed fugitives from service or labor be ordered to be 
delivered to such claimants by the. final determination of such 
commissioners or not. 


Sec. 9 And be it further enacted, That upon affidavit made by 
the claimant of such fugitive, his agent or attorney, after such 
certificate has been issued, that he has reason to apprehend that 
such fugitive will be rescued by force from his or their possession 
before he can be taken beyond the limits of the state in which 
the arrest is made, it shall be the duty of the officer making the 
arrest to retain such fugitive in his custody, and to remove him 
to the state whence he fled, and there to deliver him to said 
claimant, his agent or attorney. And to this end, the officer 
aforesaid is hereby authorized and required to employ so many 
persons as he may deem necessary to overcome such force, and 
to retain them in his service so long as circumstances may require. 
The said officer and his assistants, while so employed, to receive 
the same compensation, and to be allowed the same expenses, as 
are now allowed by law for the transportation of criminals, to be 
certified by the judge of the district within which the arrest is 
made, and paid out of the treasury of the United States. 

Sec. 10. And be it further enacted, That when any person held 
to service or labor in any state or territory, or in the District of 
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Columbia, shall escape therefrom, the party to whom such service 
or labor shall be due, his, her, or their agent or attorney, may 
apply to any court of record therein, or judge thereof in vacation, 
and make satisfactory proof to such court, or judge in vacation, 
of the escape aforesaid, and that the person escaping owed ser- 
vice or labor to such party. Whereupon the court shall cause a 
record to be made of the matters so proved, and also a general 
description of the person so escaping, with such convenient ceér- © 
tainty as may be; and a transcript of such record, authenticated 
by the attestation of the clerk and of the seal of said court, 
being produced in any other state, territory, or district in which 
the person so escaping may be found, and being exhibited to any 
judge, commissioner, or other officer authorized by the law of 
the United States to cause persons escaping from service or labor 
to be delivered up, shall be held and taken to be full and conclu- 
sive evidence of the fact of escape, and that the service or labor 
of the person escaping is due to the party in such record men- 
tioned. And upon the production by the said party of other and 
further evidence, if necessary, either oral or by affidavit, in 
addition to what is contained in the said record of the identity of 
the person escaping, he or she shall be delivered up to the 
claimant. And the said court, commissioner, judge, or other 
person authorized by this act to grant certificates to claimants of 
fugitives, shall, upon the production of the record and other 
evidences aforesaid, grant to such claimant a certificate of his 
right to take any such person identified, and proved to be owing 
service or labor as aforesaid, which certificate shall authorize 
such claimant to seize or arrest and transport such person to the 
state or territory from which he escaped: Provided, That noth- 
ing herein contained shall be construed as requiring the produc- 
tion of a transcript of such record as evidence as aforesaid. 
But in its absence the claim shall be heard and determined upon 
other satisfactory proofs competent in law. 
Approved, September 18, 1850. 
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MONTGOMERY SUPREME COURT, JUNE TERM, 1850. 


BEFORE JUSTICES AVERY AND CALDWELL. 
Lowe v. McCork te. 


A party discovering the incompetency of a juror, after he is sworn, and making no objec- 
tion before the verdict is rendered, is considered to have waived his right to challenge 
that juror for cause. 


This case was, tried twice in the Montgomery common pleas. 
On the second trial, the defendant’s counsel inquired of the jurors, 
before they were sworn, if any of them had been jurors on the 
first trial. No one replying in the affirmative, no challenges 
were made. After the testimony had closed, the clerk of the 
court, upon comparing the names of the jurors on the trial, found 
that A. B. had served upon the first jury, and was now upon the 
second. The fact was communicated to the defendant’s counsel, 
before the jury retired ; but they made no objection. The jury 
found for the plaintiff. The fact of the juror’s having been on 
both juries was urged, on motion for a newtrial. The juror 
made affidavit that he had entirely forgotten that he had served 
on the former trial, and the court gave judgment on the verdict. 
This was assigned for error. 

Crane and Davis, for the plaintiff; Haynes and Howard, for the 
defendant. 

The court held that the defendant, having discovered the 
incompetency of the juror before the verdict was rendered, and 
making no objections then, must be considered as having waived 
his right to challenge that juror for cause. 

Judgment affirmed. 





CHANCELLOR NICHOLAS’S PENAL CODE. 


“Pian or A Penat Stature, proposed for adoption to the Legisla- 
ture of Kentucky.” By 8.8. Nicnonas. 1850. 


It is a doctrine of the common law that the commission of an 
act forbidden by the criminal law, by a person of mature years, 
capable of understanding the consequences of his actions, can 
never be excused merely upon the ground of his ignorance of that 
law. This rule, severe as some may consider it, has been 
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adopted, as far as our information extends, into the criminal 
jurisprudence of all civilized nations. It certainly obtains in the 
economy of the physical world, as is obvious from the fact that 
ignorance of the consequences of violating the physical law, and 
ignorance of the existence of that law, in no wise tends to miti- 
gate the evils that result from the breach of it. Both the require- 
ments of the Mosaic law and the New Testament intimate that a 
like rule prevails in the moral law. He that knew his master’s 
will, and did it not, was to be beaten with many stripes ; but he 
that knew not, and committed things worthy of stripes, was to be 
beaten still, but with only a few stripes. The rule of the common 
law may, therefore, be considered safe and proper. ‘Those who 
have any idea of the extent of common law offenses would, in 
pure charity, presume that the rule was adopted on account of 
the intrinsic difficulty of proving knowledge in the transgressor. 
But when he remembers how many offenses depend entirely upon 
knowledge, and that the rules of law require that knowledge to 
be substantially proved—as in indictments for uttering counterfeit 
money, receiving stolen goods, harboring fugitives, and the like, 
where proof of guilty knowledge is indispensable to a conviction 
—he may well doubt the legitimacy of that presumption. Text 
writers have assumed quite a different ground. They seriously 
declare that the law will not excuse, because it is the duty of 
every citizen to know what the law has made criminal. If this 
be so, and there be sucha thing as reciprocal duties between a 
government and its subjects, it becomes the imperative duty of 
the former to declare that law in the clearest manner, instead of 
leaving them to gather its import through the dim medium of tra- 
dition. In other words, to discard at once all idea of common 
law offenses, and punish nothing as a crime that is not clearly 
made so by a written law. The expediency, not to say the jus- 
tice, of this, is so obvious, that it has always been considered set- 
tled law in Ohio that our courts have no common law jurisdic- 
tions in criminal cases ; and, even where the law has created an 
offense, they will not examine it without express authority to do 
so by statute. Winn v. Ohio, 10 Ohio Rep. 345. But—-it will prob- 
ably surprise many of our readers to learn it—a different state of 
things exist south of the Ohio river. Kentucky, to-day, has a 
criminal common law. As the court of appeals has no supervi- 
sion of criminal cases, they have no reported decisions of their 
own on criminal law. Each circuit judge has to grope his way 
Vor. Ill. xn. s. No. 2 9 
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through that “dark and bloody ground,” to ascertain what is the 
law. The consequence is, that they may be said to have, to some 
extent, as many systems of penal law as circuit judges; the peo- 
ple, by theory, being bound, of course, to know each system in 
all its details. How near this theory approximates to the actual 
fact may be inferred from the language of Chancellor Nicholas, 
a distinguished Kentucky lawyer. “It is a mere mockery,” says 
he, “to refer us to the unwritten law of England. No lawyer in 
the state will so far expose his ignorance, or presumption, as to 
pretend to know what that law is, in most eases; or even, with 
the utmost diligence and research, that he can certainly ascertain 
what it is in all cases.” 

The constitution of the state required the legislature to procure 
the framing of a code of criminal procedure, but omitted to require 
a codification of crimes and their punishment. When, therefore, 
a board was created to revise the statutes, this branch of the law 
was passed over. The omission has turned out to have been for- 
tunate ; for it has called forth a work upon the subject, the title of 
which is at the head of this article. The author is one of the 
most eminent of the Kentucky lawyers, was formerly judge of the 
court of appeals of that state, and afterwards chancellor of the 
court of Louisville: It has been prepared by him, not as a com- 
missioner, but as a private citizen, was printed at his own expense, 
and is by him submitted to the consideration of the legislature. 
To give an outline of its principal features, is the purpose of this 
notice. After acknowledging the great and invaluable aid of the 
Livingston code, the plan of a penal code for India, the Mas- 
sachusetts code, and the English code of 1848, the learned 
author adds : 


No rule or definition, with few exceptions, has been given without the authority of at 
least one, if not two, of these codes. From the great learning and ability of those who 
framed them, from the great time and labor used in their preparation, and from their gene- 
ral agreement with each other in matters of most importance, it may be confidently hoped 
that the act contains no very material error or omission. It is believed to embrace not only 
every common law offense, proper to be retained, but also all our penal statutes of a general 
character, except those relating to elections, marriage, gaming, slaves, etc., which it is 
deemed best to treat, as heretofore, in separate chapters on those subjects. 

The English code, on account of its superior brevity and compactness, was selected as the 
principal model for the accompanying act. Most of its rules and definitions, when adopted, 
have been taken in the very language used, with slight abbreviation and alteration, for the 
double reason that they needed no amendment, and because, by so adopting them, we shall 
have the benefit of learned English decisions and commentaries in fixing their proper con- 


struction. 
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The act creates no new offense. It merely defines and fixes the penalties for offenses now 
punishable by law. 

All the more material alterations in the common law are fully noted in the appendix, so 
that the legislature may readily perceive the extent of the proposed changes, and the reasons 
for making them. 

The whole act, and especially the part relating to penalties, has been framed with a view 
to the mitigating of the law in such a way that it would be enforced by juries. It proceeds 
throughout upon the principle that a light penalty, properly enforced, is much more effica- 
cious in the suppression of crime than the mere threat of a heavy penalty, seldom or never 
enforced. 

The penalty of death has been given to only two offenses, not now so punished—that is, 
to treason and to perjury, when it causes death. Capital punishment is taken away in many 
cases where it is now required, and even in large classes of cases. 

Other penalties have, in few or no cases, been enhanced, except to make them properly 
correspond with the penalties prescribed by our statutes for analogous cases. 

The most numerous penalties, and those which will strike the reader as most severe, are 
those which are now fixed by no statute, and are punishable under the common law by fine 
and imprisonment, at the discretion of a jury. These are generally regulated to not more 
than one year’s imprisonment, or ‘not more than one thousand dollars fine, or both. It is 
very difficult to anticipate the legislative will on this subject. There is probably no one of 
those offenses which, in its most aggravated form, is not deserving of the maximum of those 
penalties, yet for a majority of them, in their usual form, that maximum would be excessive. 
It was thought that almost any limit upon the discretion of the jury was better than none, 
and in fixing a limit we must always take care that it be high enough, adequately to punish 
the most aggravated form of the offense. We can only trust to the juries and the courts that 
the discretion will not be abused. At any rate, we have the consolation that, if the limit be 
too high, we shall still improve the law as it now stands; for a high limit is better than none 
at all. But, if the legislature should think that an unnecessarily wide discretion is left to 
the jury, it can be reduced in all that class of cases by a short amendment. 


The work is divided into nineteen chapters, which regulate the 
whole subject of crimes and punishment. “It is comprised within 
so small a compass that every legislator can, in the course of a 
few hours, read it through, and judge it for himself.” Our limits 
not allowing us to dwell upon the details as largely as we could 
desire, we can probably give our readers the most accurate idea 
of the extent and thoroughness of the proposed plan, by confining 
ourselves to a simple statement of the contents, and occasional 
extracts from the text. 


Cuarrer I.— Presimmvary Provisions. Article 1.—Definitions of 

Terms, and Explanations. 

This article is divided into thirteen sections, which define the 
words, “United States,” “officer,” “judicial officer,’ “man,” 
“woman,” “offensive weapon,” “deadly weapon,” “oath,” “bribe,” 
“grievous bodily harm,” “writing,” “felony,” “misdemeamior,” 
“night,” ete. , 

Article I —Of Wiilful, Malicious, Negligent, and Accidental Injuries. 
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Article III—Of Incapacity to Commit Crimes, of Exemption from 
Punishment, and of Duress. 


This chapter treats of infancy, drunkenness, ignorance, lunacy, 
duress, marriage, and guilty knowledge. One provision, in direct 
opposition to the common law doctrine, but consonant to all the 
natural impulses of the heart, does honor to the proposer. 


§ 6. Parent or grand-parent, and child or grand-child, as also brother and sister, shal] 
not be criminally responsible for harboring or aiding, without violence, the escape of each 
other from justice, before arrest, or after escape. 


Article IV.—Penalties and Costs. 
Article V.i—Principal, Accomplice, and Accessory. 
Article VI1.—Attempt and Instigation. 


‘This chapter is so characteristic of the whole plan that we pre- 
sent it entire. 


§ 1. An attempt te commit an offense is some act done toward committing, and in part 
execution of the intent to commit the same. As mixing poison with a person’s food, with 
intent to murder him. An effort to force a lock, slitting a pocket, or putting the hand into 
a pocket, with intent to steal. 

§ 2. Where the commission of an offense is impracticable, in the way or by the means 
adopted, it is not an attempt. As where one tries to fire off an unloaded gun, or mixes with 
food a harmless something, supposing it to be poison. 

§ 3. Where an act is done in pursuance of an intent to commit any offense, the commis- 
sion of the same is presumed to be practicable in the mode and by the means adopted. If it 
be impracticable, still, if the act done be in fact the part commission of another or different 
offense, the same is an attempt to commit such other offense. As where, with intent to com- 
mit homicide, an act is done in part commission of burglary. 

§ 4. A mere preparation of means to commit an offense, without any thing being done 
toward its commission, is not an attempt. 

§ 5. An‘attempt to commit a felony, where no provision is expressly made for the punish- 
ment of such attempt, shall be punished by confinement in the penitentiary for not more 
than three years, or by imprisonment for not more than two years, or by fine not exceeding 
two thousand dollars, or by close imprisonment not exceeding one year. And if the offense 
attempted do not amount to felony, it shall be punished by fine or imprisonment, or both, 
not exceeding one-half the penalty prescribed for the commission of the offense. 

§ 6, Instigation to the commission of any offense, by commanding, soliciting, offering 
hire, or otherwise endeavoring to indueg another to commit an offense, shall be punished in 
the same manner as an attempt to commit the offense. 

§ 7. Nothing in the last section shall prevent an instigator from being deemed an accom- 
plice, where the offense is actually committed. 

§ 8. No person can be convicted of such instigation on the mere testimony of the party 
professing to have been instigated, not corroborated by other evidence, direct or circum- 
stantial. 


Article VII_—General Rules. 


§ 2. The distinction between a favorable and unfavorable construction of statutes is abol- 
ished. Penal, like all other statutes, are to be construed according to the import of the 
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words taken in their usual sense, in connection with the context, and with reference to the 
matter of which they treat. 

§ 10. No harm is an offense, when it is so slight or trivial that no person of ordinary 
sense and temper would complain of such harm. 
Cuaptrer I].—Former Conviction anp AcauirTAL, AND GENERAL 


Cuarce. 
As to the discharge of the jury in criminal cases, the plan pro- 


poses a different, and, to. our view, a more reasonable rule than 
obtains in Ohio. Mount v. Ohio, 14 Ohio Rep. 295. 


§. 6. Where a juror is withdrawn, or the jury discharged before verdict, or for any cause 
there is no verdict rendered, such proceeding is no bar to another prosecution. 


Cuarter II].—Locau Jurispiction or Crimes. 
Cuaprer 1V.—Treason, Resection, INsuRRECTION, ETC. 


Article I.— Treason. 
Article I[1.—Sedition or Rebellion. 
Article I1I.—- Exciting Insurrection. 
§ 3. The term ‘‘excite’’ means to offer any persuasion or inducement, which has insarrec- 


tion for its object. It does not mean mere language calculated to make slaves discontented 
with their condition. 


Article 1V.—Unlawful Assembly, Rout, Riot, etc. 
Article V.—Disturbing Worship. 
Article VI.— Duelling. 

Cuarrer V.—OPFFENSES BY AND AGAINST OFFICERS. 
Article I.— Offenses Relating to the Discharge of Public Duties. 
Article II.—Obstruction of Executive Power. 

Article LIII.—Sale of Offices, and Bribery of Officers. 
Article IV.— Abuses of Executive Power. 

Cuaprer V].—OFFENCcES AGAINST THE ADMINISTRATION OF JUSTICE. 

Article [—Contempts. , 

Article II.—Offenses by and concerning Judicial Officers. 
Article [I1.— Offenses by and concerning Jurors. 
Article I1V.—Offenses by and concerning Witnesses. 
Article V.—Resistance, Rescue, and Escape, etc. 

§ 12. Whoever shall, pending any suit or prosecution, publish any statement concerning 
the same, with intent to influence the verdict of a jury, or to excite any public prejudice 
for, or against, a party to such suit or prosecution, shall be imprisoned not more than three 
months, or fined not more than five hundred dollars. 

CuaprerVII.—Orrenses acainst Pusiic Moras anv Decency. 


The chivalry of Kentucky will, we conjecture, be somewhat 
shocked to find that the legislature thought it necessary to fix a 





‘ 
- 
. 








ri 
t, 
4 
u 
i 
} 











70 Chancellor Nicholas’s Penal Code. 


penalty for exposing one’s wife to sale, or agreeing to buy the 


wife of another. 
Cuapter VIIIl.—Common Nuisance. 


Cuarpter 1X .—Lortreries. 
Cuarrer X.—Orrenses Reiatine To tHE Current Con. 
Cuarter X1.—Forcery. 
Cuarrer XIJ.—Homiciwe, AnD OTHER OFFENSES AGAINST THE Person. 


Article —Of what Homicide the Law takes Cognizance. 

This important subject occupies ten pages of the work. The 
law is very fully and clearly stated, and embraces every class of 
offenses by which life may be endangered, from the case of blast- 
ing a quarry in an unfrequented place, without examining whether 
any person is near enough to be injured, but by which death is 
occasioned, to that of the most atrocious murder. Upon the sub- 
ject of manslaughter, the plan advocates a doctrine which, while 
it in reality affords as great protection to life as the rule of the 
common law, does not, like the latter, conflict with the almost 
universal judgment of mankind. By the common law, the most 
outrageous insult that can be offered to a husband, a father, or a 
brother, in dishonoring a wife, a daughter, or a sister, will not 

° °° . ¢ 
reduce the crime of killing the offender, though it be done under 
the influence of immediate and ungovernable passion, below that 
of murder, if the blow which occasioned death was inflicted by a 
deadly weapon. Chancellor Nicholas proposes the following sec- 
tions for the regulation of crimes committed under like provo- 
cations : 

§ 1. Homicide is ‘‘extenuated”’ whenever the killing is willful, and not justifiable or 
excusable, according to the preceding rules of this chapter; but the act from which death 
results is attributable to a momentary impulse occasioned by passion, arising from sudden 
and grave provocation, or by fear or alarm, which passion, fear, or alarm, for the time, sus- 
pends the power of self-control. The provocation is ‘grave’ when it is such as would be 
likely to move to violent passion a person of ordinary temper, who is of similar age, sex, and 
condition in life with the accused. 

§ 2. When the impulse or want of self-control is the result of passion, it will not extenn- 


ate the killing of any other than the person offering the provocation, unless it be done by 
accident or mistake. 

§ 3. Whether such passion, fear, or alarm existed, whether it so destroyed the self-control, 
and whether it so oceasioned the act as mentioned in the first section of this article, are ques- 
tions of fact to be determined by the jury. No provocation or injury ought to be deemed 
to have destroyed the self-control, and produced the impulse, unless the homicide immedi- 
ately ensues the provocation or injury, without such reasonable lapse of time as would allow 
the passion or fear to subside, so far as to permit the judgment to resume its sway of self- 
control. The distinction to be observed by the jury is between the indulgence which the 
law accords to human infirmity under the sudden impulse of passion, and which it denies to 
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revenge under the influence of hate, however bitter, or however great its provocation. The 
law is the only avenger which can be found in a republic. 


Throughout the plan, alternative punishments are proposed, 
and the jury in their verdict are required to fix the term, if it be 
imprisonment, or the amount, if it be a pecuniary fine. Perjury, 
for instance, by reason of which a person is convicted and suffers 
death, is made punishable by death, or by imprisoament for life, 
or for not less than fifteen years. A similar provision, taken, we 
believe, from the law of France, allows the jury to bring in a ver- 
dict “with extenuating circumstances,” equivalent to a recommen- 
dation to mercy. 


§ 6. If the jury think that extenuating circumstances take the case out of the spirit or 
policy of the rule defining murder in the first degree, as regards the person killing or killed, 
they may recommend the court to reduce the punishment to not less than five years’ confine- 
ment in the penitentiary, and if the court concurs in that opinion, it may be so done. 


Article VI.—Other Offenses against the Person, Altempts to Kill, 
Rape, Abduction, etc. 
Article VII.—Rules to be observed-in executing Orders, and in making 
and maintaining Arrests. 


Cuapter XIIJ.—Liset. 


§.7. The publication of a libel is justifiable where the matter charged, in the alledged 
libel, is true, and it was for the public benefit that the matters so charged should be pub- 
lished. 

§ 10. No libel shall be prosecuted but at the instance or with the assent of the party 
injured. . 


Cuarrer XIV.—Orrenses AGAINS? THE DweE.uine AND oTHER Houses. 

Article —Burglary and House- Breaking. 

Article Il.— Arson, House-Burning, etc. 
Cuapter X V.—F RaupULENT APPROPRIATIONS. 
Article [_—Larceny and Robbery. 
Article [II— Embezzlement. 

Article III.— Obtaining by False Pretense. 

This chapter, occupying a single page, is an admirable state- 
ment of the crime at common law. 


Article 1V.— Receiving Property Stolen, E:mbezzled, etc. 
Article V.—Cheating, and other Frauds. 
Cuaprer X VI.—Maticrious Insurtes To Property. 
Cuarter X VII.—Vaerants. 

Cuarrer X VII].—Wrrnesses, etc. 

Cuarprer XIX.—RepEALS, ETC. 
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This outline and these extracts give, of course, only an imper- 
fect idea of the plan. The work is so entirely a unit, that an 
attempt to present it in a condensed form would only be to mar 
its proportions. ‘That completeness is, in our view, its high merit. 
Whether the Assembled Wisdom.of Kentucky shall adopt the 
proposed plan, remains to be seen. Fortunately for mankind, 
legislative sanction is no test for intellectual excellence. If, in 
the tumult of a legislative body, any thing comparable to this 
plan, in its unity—in the consistency of its principles—in the 
comprehensiveness of its rules, furnishing a broad, distinct rule of 
conduct, free from nice and merely technical distinctions—in its 
accommodation to enlightened principles of justice, and its 
absence of conventional crimes and arbitrary rules—in the severe 
plainness of its style, in which every word seems to have been 
carefully weighed, and all redundancy avoided—and, above all, 
in its adaptation to the feelings, habits, prejudices, and modes of 
thought of the people to whom it speaks—shall be devised and 
carried into execution; it will be one of the most astonishing phe- 
nomena of the nineteenth century. 





THE SEIZURE OF PRIVATE PROPERTY FOR THE USE OF 
THE ARMY. 


[FROM THE CINCINNATI GAZETTE. ] 


A suit has recently been tried in the United States circuit court 
in New York, which brought up for judicial decision the right of 
military commanders, in time of war, to seize and confiscate 
private property for the use of the army. A man, by the name 
of Harmony, had a train of mules and wagons, with goods, on 
the borders of Mexico, trading with the Mexicans during the war. 

The troops under the command of Colonels Doniphan and D. 
Mitchell, en route to Chihuahua, came up with Harmony’s train. 
Being of opinion that a portion of the goods would contribute to 
the convenience of the men, they were seized under orders from 
Colonels Doniphan and Mitchell.. The remainder of the wagons 
and train advancing subsequently along the line of march, were 
by military order, used as barricades of defense against the 
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enemy, and being by such use damaged, they were abandoned 
by the owner. He demanded pay for them, and payment being 
refused, brought suit for their value against Colonel Mitchell in 
New York, where he happened to be. The case was tried before 
Mr. Justice Nelson of the supreme court of the United States. 

Two points were set up by Colonel Mitchell in bar of the right 
to recover: First, the trade in which the plaintiff Harmony was 
engaged, was an unlawful trade with the public enemy, and 
being so engaged, that his goods were liable to confiscation, by 
any citizen, but more particularly by an officer of the army. 
The second point was “that the goods were seized at a time and 
place where it was necessary, for the purpose -of preventing them 
from going into the hands of the enemy—goods such as arms 
and amunitions of war, wagons, mules, etc.” 

As to the first ground of defense, the Judge said it had not 
been made out in evidence. Harmony was not engaged in an 
unlawful trade, within any territory reduced to our arms, and 
where our authorities were encamped—nor in opposition to the 
laws of war, or the rules of the army. Our army, on the con- 
trary, was ordered to hold out encouragement to trading with the 
Mexicans. 

The second ground taken by the defendant, said the Judge, 
depends upon an indisputed principle, namely, that the goods 
were munitions of war, such as could be used by the enemy in 
attack or defense; and arms, mules, and wagons might be such. 
The testimony showed that these goods were seized at St. Elea- 
sario, and, giving full force to the points taken by the defendant, 
the proof does not make such a case. “No case of peril or dan- 
ger has been proved, which would lay a foundation for taking 
possession of the goods of the plaintiff on that ground, as it 
respects the state of the country and the force of the enemy. 
On the contrary, the country was in the possession of the arms 
of this government. There was no enemy—no public force at 
the time in the neighborhood, which put the goods in danger of 
being captured. As to the plaintiff, therefore, his goods stand in 
the same position as the goods of any other trader. 

“The testimony does not make out a case of seizure of prop- 
erty justified by the peril of its falling into the enemy’s hands. 
The peril must be immediate and urgent, not contingent or 
remote; otherwise every person’s property, particularly on the 
frontiers, would be more or less exposed to capture by the enemy. 

Vou. Il. wn. 2. No 's. 10 
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There was no immediate impending danger; there was no enemy 
advancing to put the goods in peril. Then, the great question in 
the case, and upon which it must ultimately turn, is the taking of 
the goods by the public authority for the alleged public use. | 
have no doubt that this is also a sound principle of public law. 
But that likewise rests upon the law of necessity for the safety of 
the government, or of the army at the time. An army upon its 
march, in danger, would haye the right to seize the private prop- 
erty of the citizen, and fortify themselves against an assault 
where danger existed, while it impended; and then a citizen so 
taking it would not be liable as a trespasser; the owner must 
look to the government of the country for indemnity. 

“ The safety of the country is paramount to individual welfare, 
and the latter must yield. I have no doubt, upon the testimony, 
if the enemy had been in force in the neighborhood of the United 
States troops, with the disparity which existed at Sacramento, 
that in a peril and danger of that kind, the commanding officer 
might, for the safety of his army, seize and use for the time 
being the wagons and teams that could be immediately used to 
assist and defend his command from the peril. An impending, 
immediate, existing, overwhelming necessity might justify the 
seizure of private property for the safety of the army; although 
[ find very little authority on this point in the books, aud those 
cases seem to contemplate the destruction, and not the taking of 
private property for the purposes of use. Now, looking at the 
testimony in this case, it is to me quite clear that these goods 
were seized, not for any impending danger at the time, or for the 
purpose of being used against an immediate assault of the 
enemy, by which the command might be endangered; but that 
they were taken into the command that they might codperate 
with it and strengthen it, for the purpose of marching into and 
assailing the enemy in Chihuahua. 

“The mules, wagons, and goods were taken into the public 
service for the purpose of strengthening the army, and assisting 
in the ulterior object of the expedition, which was to take 
Chihuahua. It was not to repel an assault, or to protect the 
army from an impending peril. In my judgment, all the evidence 
does not make out an impending peril, or an immediate and 
urgent necessity existing at the time, so as to justify the officer 
in taking the property and impressing it into the service of the 
army. This ground of defense, therefore, also fails, The evi- 
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dence does not bring the case within the principles of extreme 
necessity. It does not make out such a case, or establish one 


coming within the principle. There is not only no evidence of 


impending peril, but the goods were taken for a different purpose; 
namely, for the object of coédperating with the army against 
Chihuahua. They had to march over two hundred miles before 
they reached or found the enemy. ‘The liability of the defendant 
for taking these goods, and appropriating them to the public 
service, occurred at the time they were seized. If it was an 
unlawful taking, the liability immediately fastened upon the 
defendant, and has not been discharged or released by any sub- 
sequent act on his part. I consider that Colonel Mitchell was 
not alone the party responsible. Colonel Doniphan was also 
liable ; they were jointly and severally responsible, so that any 
subsequent communications with Colonel Doniphan stood upon 
the same footing as if they had been addressed to Colonel Mitch- 
ell, they being co-trespassers. Then, was any act done by the 
plaintiff which waived the. liability of Colonel Doniphan and 
Colonel Mitchell, or that he resumed possession of the goods ? 
Certainly the abandonment of the goods could not be regarded 
as act of resumption of ownership; on the contrary, it was in 
harmony with the assertion of liability to him. There was a 
negotiation between the plaintiff and Colonel Doniphan ; Colonel 
Doniphan advised him to sell these goods and look to the govern- 
ment for indemnity, and, in pursuance of this, measures were 
taken for their protection and safe-keeping. I doubt if there be 
any evidence of any act done by the plaintiff showing an intent 
to make these goods his private property after they had been 
taken by the army.” 

The jury rendered a verdict for plaintiff of $90,806.44, and 
six cents cost. 





PART PERFORMANCE. 


“] take it that nothing is considered as 2 part performance 
which does not put the party into a situation that is a fraud upon 
him, unless the agreement is performance.”—Lorp Repespatt, in 
Clinan y. Cook, 1 Sch. and Lef. 41. 
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THE BOUNTY LAND BILL. 


[From the general interest taken in the late law of Congress, granting bounty land to 
certain officers and soldiers who have been engaged in the military service of the United 
States, we do not know that we can present to the profession any thing more generally accep- 
table than the law upon that subject, with the circular of the Department. of the Interior and 


accompanying forms. ] 


An act granting bounty land to certain officers and soldiers, who have been engaged in the 
military service of the United States. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That each of the 
surviving, or the widow or minor children of deceased commis- 
sioned and non-commissioned officers, musicians, or privates, 
whether of regulars, volunteers, rangers, or militia, who performed 
military service in any regiment, company, or detachment in the 
service of the United States, in the war with Great Britain, 
declared by the United States on the eighteenth day of June, 
eighteen hundred and twelve, or in any of the Indian wars since 
seventeen hundred and ninety, and each of the commissioned 
officers who was engaged in the military service of the United 
States in the late war with Mexico, shall be entitled to lands, as 
follows: those who engaged to serve twelve months, or during 
the war, and actually served nine months, shall receive one hun- 
dred and sixty acres; and those who engaged to serve six months, 
and actually served four months, shall receive eighty acres ; and 
those who engaged to serve for any, or an indefinite period, and 
actually served one month, shall receive forty acres: Provided, 
that wherever any officer or soldier was honorably discharged in 
consequence of disability in the service before the expiration of 
his period of service, he shall receive the amount to which he 
would have been entitled if he had served the full period for 
which he had engaged to serve: Provided, the person so having 
been in service shall not receive said lands, or any part thereof, 
if it shall appear by the muster rolls of his regiment or corps 
that he deserted, or was dishonorably discharged from service, or 
if he has received, or is entitled to, any military land bounty 
under any act of Congress heretofore passed. | 

Sec. 2. And be it further enacted, That the period during which 
any officer or soldier may have remained in captivity with the 
enemy shall be estimated and added to the period of his actual 
service, and the person so detained in captivity shall receive land 
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under the provisions of this act in the same manner that he 
would be entitled, in case he had entered the service for the whole 
term made up by the addition of the time of his captivity, and 
had served during such term. 

Sec, 3. And be it further enacted, That each commissioned and 
non-commissioned officer, musician, or private, for whom provis- 
ion is made by the first section hereof, shall receive a certificate, 
or warrant from the Department of the Interior for the quantity 
of land to which he may be entitled, and which may be located 
by the warrantee, or his heirs at law, at any land office of the 
United States, in one body, and in conformity to the legal subdi- 
visions of the public lands, upon any of the publi¢ lands in such 
district then subject to private entry, and upon the return of such 
certificate or warrant, with evidence of the location thereof hav- 
ing been legally made, to the General Land Office, a patent 
shall be issued therefor. In the event of the death of any 
commissioned or non-commissioned officer, musician, or pri- 
vate, prior or subsequent to the passage of this act, who shall 
have served as aforesaid, and who shall not have received 
bounty land for said services, a like certificate or warrant shall 
be issued in favor and enure to the benefit of his widow, who 
shall receive one hundred and sixty acres of land, in case her 
husband was killed in battle, but not to her heirs: Provided, she 
is unmarried at the date of her application: Provided further, 
that no land warrant issued under the proyisions of this act 
shall be laid upon any land of the United States to which there 
shall be a preémption right, or upon which there shall be an 
actual settlement and cultivation, except with the consent of 
such settler, to be satisfactorily proven to the proper land officer. 

Sec. 4. And be it further enacted, That all sales, mortgages, 
letters of attorney, or other instrument of writing going to affect 
the title or claim to any warrant or certificate issued, or to be 
issued, or any land granted, or to be granted, under the provisions 
of this act, made or exécuted prior to the issue, shall be null and 
void, to all intents and purposes whatsoever ; nor shall such cer- 
tificate or warrant, or the land obtained thereby, be in any wise 
affected by, or charged with, or subject to, the payment of any 
debt or claim incurred by such officer or soldier prior to the 
issuing of the patent: Provided, that the benefits of this act 
shall not acrue to any person who is a member of the present 
Congress: Provided, further, that it shall be the duty of the 
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commissioner of the General Land Office, under such regulations 
as may be prescribed by the Secretary of the Interior, to cause 
to be located, free of expense, any warrant which the holder may 
transmit to the General Land Office for that purpose, in such 
state and land district as the said holder or warrantee may desig- 
nate, and upon good farming land, so far as the same can be 
ascertained from the maps, plats, and field notes of the surveyor, 
or from any other information in the possession of the local 
officer ; and upon the location being made, as aforesaid, the Sec- 
retary shall cause a patent to be transmitted to such warrantee: 
And provided, further, that no patent issued under this act shall 
be delivered upon any power of attorney or agreement dated 
before the passage of this act; and that all such powers of attor- 
ney or agreements be considered and treated as null and void. 
Approved, September 28, 1850. 


CIRCULAR. 
Department of the Interior, October 3, 1850. 


The Congress of the United States, at its last session, having 
in a spirit of justice and liberality passed an act “granting 
bounty land to certain officers and soldiers who have been 
engaged in the military service of the United States,” the Presi- 
nent has esteemed it no less a privilege than a duty to adopt all 
the means in his power to give prompt and efficient operation to 
this beneficent measure. 

I deem it proper, therefore, to announce to those entitled to 
the benefits of the law, that with his sanction I have caused all 
the necessary forms and instructions to guide claimants in apply- 
ing for, and obtaining their rights, to be prepared; and they are 
now in the hands of the printer. At the earliest practicable 
moment, copies of these papers will be forwarded to each mem- 
ber of Congress, and to the clerk of the court of every county in 
the United States. 

It will be his purpose to administer the law in such manner as 
to make it what Congress designed it to be, a bounty to the 
soldier, and not to agents and speculators. 

The forms and mode of proof have therefore been made as 
simple as possible, and every facility will be afforded to appli- 
cants to establish their just demands. Clerks are now engaged 
in preparing from the rolls on file certificates of service, in order 
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that those who have not received discharges, or have accidentally 
lost them, may not be disappointed in obtaining their just reward. 

The policy of this law in all its provisions is to discourage 
speculation in the claims of soldiers. The act provides “that all 
sales, mortgages, letters of attorney, or other instruments of 
writing going to affect the title or claim to any warrant hereinbe- 
fore provided for, made or executed prior to the issue, shall be 
null and void to all intents and purposes whatsoever, nor shall 
such certificate or warrant, or the land obtained thereby, be in 
any wise affected by, or charged with, or subject to the payment 
of any debt or claim incurred by such officer or soldier prior to 
the issuing of the patent.” 

In his judgment the issue contemplated in the body of the 
above recited clause of the law is the issue of the patent. Conse- 
quently all sales, transfers, assignments, and incumbranees of 
soldiers’ land claims, made before the emanation of the patents, 
are void, and will be disregarded by the government. Speculators 
are therefore admonished that they can acquire no rights by 
purchase which will be recognized by this department. 


I feel it my duty also to warn the frank and confiding soldier 
against the acts and devices of agents who will seek to exagge- 
rate the difficulties of obtaining the land in order to enhance their 
own charges. The evidence of service exists among the archives 
of the country. In nine cases out of ten the only proof required 
will be of the identity of the applicant, or of marriage and 
widowhood, or heirship. These are facts feadily proven, and, 
therefore, the difficulties will, in most cases, be merely nominal. 
And, to remove even these slight obstacles, and to give more full 
and complete effect to the munificence of the government, I beg 
leave, respectfully, to recommend to the proper authorities of 
each county and township to employ a suitable agent, at the 
expense of the county, to supervise the preparation of the appli- 
cations and proofs of claimants. The ignorant and unwary 
would thus be protected from imposition, the poor soldiers from 
burdens they are not able to bear, and the government from 
many embarrassments which may result from the awkwardness 
of incompetent agents. 

In conclusion, I desire to say, that great care will be used to 
guard against undue preference of one class of applicants over 
others. With this view, at a proper time, a sufficient number of 
clerks will be employed to issue the certificates with the least 
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possible delay, so that all may have an equal chance of making 
advantageous locations. Avexanner H. H. Srvarr, 
Secretary of the Interior. 


FORMS FOR OBTAINING BOUNTY LANDS. 


(These forms will, with the military rolls, be deposited. in the clerk’s office of every 
county. The evidence of service and discharge being thus easily accessible, with the forms 
for verifying the claims, the proper application for a warrant can be correctly filled up. 

It should also be observed that applications for bounty land, and all acts and inquiries rela- 
tive to such claims, must be addressed to the Secretary of the Interior, or Commissioner of 
Pensions, and not to the Secretary of War.] 


INSTRUCTIONS AND FORMS 


To be observed by persons applying to the pension officer for bounty land, under ‘the act of 
September 28th, 1850, entitled “‘An act granting bounty land to certain offieers and sol- 
diers who have been engaged in the military service of the United States.’’ 


In every application for the benefit of the act aforesaid, whether 
made by the officer or soldier himself,.or by his widow, or minor 
child or children, a declaration, under oath, must be made as 
nearly according to the following forms, as the nature of the case 
will admit. 

Such declaration, and all affidavits, must be sworn to before 
some justice of the peace or other officer authorized to administer 
oaths for general purposes, who must certify the same. 

The official character and signature of the magistrate who may 
administer the oath must be certified by the clerk of the proper 
court of record of his county, under the seal of the court. Such 
certificate must accompany every case. 

In every instance where the certificate of the certifying officer 
who authenticates the paper is not written on the same sheet of 
paper which contains the affidavit or other papers authenticated, 
the certificate must be attached thereto with a piece of tape, or 
narrow ribbon, the ends of which must pass under. the official seal, 
so as to prevent any paper from being improperly attached to the 
certificate. 

The third section, in express terms, only provides for the loca- 
tion of a warrant under the law. Thus, the right to locate not 
being given to an assignee, the department may well say that no 
assignments made prior to location will be recognized. 

The fourth section declares all sales, etc., going to affect the title 
to any /and, granted, or to be granted,“ prior to the issue,” shall 
be null and void, and expressly declares that the land located shall 
not be charged with or subject to any debt or claim “incurred 
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prior to the issuing of the patent.” It thus appears clear that it 
was the intention of Congress that the claim of the soldier or his 
heirs should continue free from every kind of incumbrance until 
after the issue of the patent, and thus relieve the department 
from all the evils growing out of conflicting claims under alledged 
assignments. 

The object of the law is to confer the right to the land itself on 
the warrantee, or his heirs. After that purpose is effected, it is, of 
course, competent for the grantee to dispose of it as he may think 


proper. 
FORM OF DECLARATION TO BE MADE BY SURVIVING OFFICER OR SOLDIER. 


State of ————) 











County of- oo 
On this day of , A. D., one thousand eight hundred 
and , personally appeared before me, a justice of the peace, 





(or other officer authorized to administer oaths for general purposes), 
within and for the county and state aforesaid, , aged 
years, a resident of ,in the state of , ‘who, being duly 
sworn, according to law, declares that he is the identical , 
who was a ,in the company* commanded by captain ‘ 
in the regiment of , commanded by , in the war 
with Great Britain, declared by the United States, on the 18th 
day of June, 1812, (or other war embraced in said act, describing 
what war;) that he ‘enlisted (or volunteered, or was dr cafted) at ‘ 















































on or about the day of , A. D., for the term of , and 
continued in actual service, in said war, for the term of , and 
was honorably discharged at , on the day of , A. D., 














, as will appear by his original certificate of discharge herewith 
presented,t or by the muster rolls of said company. 

He makes this declaration for the purpose of obtaining the 
bounty land to which he may be entitled, under the “ act granting 
bounty land to certain officers and soldiers who have been 
engaged in the military service of the United States,” passed Sep- 
tember 28th, 1850. (Signature of the claimant.) 

Sworn to and subscribed before me, the day and year above 
written. And I hereby certify that I believe the said to be 
the identical man who served as aforesaid, and that he is of the 


age above stated. 
(Signature of the magistrate or other officer.) 





* If the claimant was a regimental or staff officer, the declaration must be varied according 
to the facts of the case. 

+ If the discharge has been lost or destroyed, the words in italics will be omitted, and the 
facts in relation to the loss of the discharge stated in lieu thereof. If the claimant never 
received a written discharge, or if discharged in consequence of disability, or if he was in 
captivity with the enemy, he must vary his declaration so as to set forth the facts in the case. 


Vor. III. n. s. No. 2 11 
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FORM OF A DECLARATION TO BE MADE BY THE WIDOW OF A DECEASED 
OFFICER OR SOLDIER. 





State of —-—— . 
County of +m 
On this day of ———, A. D. one thousand eight hundred 
and -, personally appeared before me, a justice of the 
peace, (or other officer authorized to administer oaths for general pur- 
poses,) within and for the county and state aforesaid, , aged 
years, a resident of ———, in the state of ———, who 
being duly sworn according to law, declares that she is the widow 
of ——— deceased, who was a ————in the company com- 
manded by Captain ——— in the regiment com- 
manded by ———— in the war with Great Britain declared by the 
United States on the 18th day of June, 1812, (or other war as the case 
may be;) that her said husband enlisted (or volunteered, or was 
drafted) at ———— on or about the day of ———, A. D. , 
for the term of ————, and continued in actual service in said 
war for the term of ————, and was honorably discharged at 
on the day of ———, A. D. ———, as will appear 
by his original certificate or discharge herewith presented. * 
She further states that she was married to the said ——— in 
on the day of ——— A. D. ———-, by one a 
, and that her name before said marriage was ———; 
that her said husband died at ———— on the day of ———, 
A. D. ——— , and that she is still a widow. 






































* The notes to the preceding declaration are also applicable to this. In some cases it will, 
perhaps, be impossible for the widow to state the facts in relation to her husband’s services, 
with the particularity as to dates, ete., indicated by the above form. In such cases. she must 
set forth the facts with as much accuracy as possible. It will be izdispensadle for her to 
state the company and regiment in which he served. If her husband was killed in battle, 
that fact must be set forth in the declaration. 

This declaration must be accompanied by satisfactory proof of the marriage, and of 
the husband’s death. If there is any public record of the marriage, a duly certified copy of 
such record should be forwarded, if possible. If there is no public record of the mar- 
riage, but a private or family record, such family record, or a certified copy of the same, 
should be forwarded, proving the genuineness of the original, with the affidavit of some dis- 
interested person, and that the copy certified is a true and correct copy of it. If no public or 
private record of the marriage exists, or can be procured, that fact should be set forth in the 
declaration ; and in such case, other evidence, such as the testimony of persons who knew the 
parties in the lifetime of the husband, and knew them to live together as husband and wife, 
and to be so reputed, will be admissible. 

In no case, however, will the mere statement of witnesses that the claimant is the widow 
of the deceased be taken as evidence of the marriage; but the witnesses must state the facts 
and circumstances from which they derive their knowledge or opinion that she is the widow 
of the deceased. 

A certificate from the clergyman or magistrate who solemnized the marriage is not compe- 
tent evidence, unless the genuineness of the certificate be proved, and the person who gave it 
be shown to have been authorized to svlemnize marriages. 
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She makes this declaration for the purpose of obtaining the 
bounty land to which she may be entitled under the “act passed 


September 28th, 1850.” (Claimant’s signature.) 
Sworn to and subscribed before me the day and year above 
written. (Officer’s signature.) 


APPLICATIONS BY MINOR CHILDREN. 


If any officer or soldier, who would be entitled to bounty land 
under said act, if living, has died, leaving no widow who still 
survives him, but leaving a child or children under the age of 
majority at the time of the passage of said act, such minor child 
or children are entitled to the same quantity of land that the 
father would be entitled to if living. 

In such case the guardian of such minor child or children must 
make a declaration as nearly corresponding with the foregoing 
form as the nature of the case will admit. He must state the 
time of the father’s death; the fact that no widow survives him ; 
and must state the name or names, and exact age or ages, of 
his surviving minor child or children. 

This declaration must be accompanied by satisfactory proof 
of the father’s death, that no widow survives him, of the age of 
the minor children, and of his own appointment, by competent 
authority, as guardian; if there is any family record showing the 
ages of the children, it, or a certified copy of the same, should be 
forwarded, with the affidavit of some disinterested person, proving 
the genuineness of the original, and that the copy certified is a 
true and correct copy of it. 





IN THE KNOX CIRCUIT COURT, INDIANA. 


AUGUST TERM, 1850. 
Townsenp v. CULBERTSON. 


LIABILITY OF CONTRACTORS TO THE PUBLIC.—EMINENT DOMAIN. 


This was an action of trespass quare clausum fregit, for breaking 
and entering the plaintiff’s close, and cutting and carrying away 
his trees. 
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The defendant pleaded, first, a license from the plaintiff; second, 
that the Wabash Navigation Canal Company were authorized by 
law to improve the navigation of the Wabash river, and, for that 
purpose, were authorized to enter upon lands adjacent to the 
river, to take timber, stone, and materials necessary for that work ; 
and that the defendant, as their agent, entered and took the tim- 
ber, it being necessary, etc., doing no unnecessary damage, etc. 

The plaintiff having given in evidence sundry trespasses, in the 
fall of 1847, and in the spring and summer of 1848, the defendant 
offered in evidence the charter, the contract of the company with 
the contractor, the preamble and resolutions authorizing the 
defendant and his co-contractor to enter upon the lands and take 
timber, and some evidence, under the plea of license, tending to 
show that the plaintiff knew of the trespasses, and took no steps 
to prevent them. 

Messrs. Judah and Allen, for the plaintiff; Messrs. Constable 
and Thomas, for the defendant. 

Hon. 8. P. Gookins, Presiding Judge, charged the jury as 
follows : 

This is an action of trespass, brought by Townsend against 
Culbertson, for entering upon his land, and cutting and carrying 
away his trees. To this claim, the defendant has interposed two 
defenses. By the first, he alledges that the acts complained of 
were done with the plaintiff’s license. The other defense relied 
upon is, that a certain corporation, denominated the Wabash 
Navigation Company, created by concurrent acts of the legisla- 
tures of Indiana and Illinois, were authorized by their agents and 
servants to enter upon the Wabash river, and the lands adjacent, 
and to take and use all timber, earth, and other materials neces- 
sary for the erection of locks, dams, and other improvements upon 
that river; that the detendant and one Isaac Culbertson were 
constituted the agents of said company, to erect a lock and dam 
at the Grand Rapids of the Wabash river, with authority to enter 
upon the land and take the timber in question ; and that, by vir- 
tue of that authority, they entered and took the said timber, the 
same being necessary for the construction of the lock and dam, 
doing no unnecessary damage, etc. 

Under these issues, the first inquiry for the jury is, whether the 
defendant was authorized by a license from the plaintiff to do the 
acts complained of. It is admitted on the part of the plaintiff, 
that he gave the defendant leave to enter and take six trees for a 
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specified purpose ; and of course the trespasses, alledged in the 
declaration, are, to this extent, to be laid out of the question. 
This license is an affirmative fact, set up by the defendant, and 
he is bound to prove it, to protect himself from the consequences 
of his acts, in entering upon the plaintiff’s land and taking his 
timber. It is unnecessary, however, that any written or express 
license should be shown. If the parties acted with and toward 
each other in such a manner as to show satisfactorily to the 
minds of the jury that the plaintiff really gave his consent, the 
jury would be authorized to find accordingly. The evidence relied 
on to show this consent is peculiarly for the consideration of the 
jury; and the inquiry involves no question of law upon which it 
is necessary for the court to comment, to guide you to a correct 
conclusion. You should carefully weigh the testimony upon this 
point, and if you find from the evidence that the plaintiff in fact 
gave the permission alledged, it will be your duty, without exam- 
ining the evidence upon the other issue, to return a verdict of not 
guilty. 

Should you not find from the evidence that the alledged license 
was given, you will then proceed to examine the other ground of 
defense, upon which the defendant relies. 

There are certain cases in which private property may be taken 
for public use. This is the right of eminent domain—an inherent 
right of sovereignty. The exercise of this right was conferred 
upon the Wabash Navigation Company by its charter, by virtue 
of which the company were authorized, by its agents and ser- 
vants, to enter upon the Wabash river, and the lands adjacent, 
and to take such timber, stone, and other materials, as might be 
necessary for the construction of the locks, dams, and other struc- 
tures proper for the improvement of the river. It will, therefore, 
be necessary to inquire whether the defendant, in doing the acts 
complained of, acted as the authorized agent or servant of the 
Wabash Navigation Company. To sustain this position, the 
defendant has given in evidence a contract, entered into between 
the company and the Culbertsons, dated the 24th of August, 1847. 
By this contract, the Culbertsons undertook to “build, execute, 
finish, and complete,” the lock and dam, for which they were to 
be paid a certain compensation, to be ascertained by estimates of 
the company’s engineer, from time to time, as the work should 
progress, according to prices fixed by the contract, which prices 
were “to cover the whole cost of construction.” These estimates 
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were to be based upon “the relative value of all work done, and 
materials furnished and delivered in a safe situation;” and it was 
further stipulated that no part of this contract could be trans- 
ferred or sub-let by the Culbertsons, “except for the delivery of 
materials.”’ 

The defendant has also given in evidence the preamble and 
resolutions of May 15, 1848, under which the defendants claim 
to protect themselves. It is testified by the president of the com- 
pany, that, up to the passing of that preamble and resolutions, 
the company gave no authority to the Culbertsons to enter upon 
lands, and take timber and materials, unless such authority was 
given them by the making of the contract; and that no authority 
for that purpose was given them at any time, unless as aforesaid, 
except the preamble and resolutions. That, about the date of 
their adoption, the defendant applied to the company, and stated 
that he had had, or apprehended, difficulty with some of the own- 
ers of materials, and desired some authority from the company to 
take them ; whereupon, they passed the preamble and resolutions 
in question. 

The exercise of the right of eminent domain is a necessary 
attribute of sovereignty, and laws conferring this right are lib- 
erally and beneficially construed for the purposes and objects 
contemplated.* Without this right, no road could be constructed 
through the lands of any citizen, unless he chose to permit it; and 
this right is intended to secure the public against the unreason- 
able demands which individuals might be disposed to make, as a 
condition of surrendering a right of way, or other privilege, 
necessary to the public good. It is needless, at present, to inquire 
what rights the public or individuals may have arising from 
necessity, and without any special law governing the case, such 
as the right of any citizen to pass through contiguous lands, when 
a highway is out of repair, or the demolition of houses, to arrest a 
conflagration, and the like. This is not, like those, a case of 
extreme necessity, but one which rests solely upon the special 
law governing it. There is no presumption in favor of its exer- 
cise, and the party claiming the right must show affirmatively that 
he is entitled to it. The legislature could only confer this right 
upon the Wabash Navigation Company, by passing a law to that 


*Note by Editors.—A different rule prevails in Ohio. Private acts of incorporation, 
which confer the power to subject private property to public use, are strictly construed. More- 
head v. The Little Miami Railroad, 17 Ohio Rep. 340. 
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effect.. The company could not confer it upon the Culbertsons, 
without some distinct act, evincing that intention. The contract 
between those parties had not that effect. It constituted them 
neither agents nor servants of the company. They stood in the 
same relation to the company, as a contractor to furnish the mate- 
rials, and erect a house, would to the employer. It is true that, 
in either case, the builder would be, to some extent, under the 
direction of the employer; so far, for instance, as the selection of 
a location, if not fixed by the contract. But an agent or servant 
is one who is under the control, and subject to the authority and 
direction, of his principal, and is bound to do or desist from any act 
he maydirect. The obligations of a contractor are not only entirely 
different from, but wholly inconsistent with, this control of the 
principal over his agent. 

The next question is, what was the effect of the preamble and 
resolutions of the 15th of May, 1848. On the part of the defen- 
dant it is insisted that this authority, which the parties have called 
a “permit,” related back to the date of the contract, and conse- 
quently that none of the acts complained of make the defentant 
liable as a trespasser. On the other hand, the plaintiff contends 
that the company had no power, at that date, to confer upon the 
Culbertsons the right to take materials, even to be exercised in 
the then future. If the defendant’s position can be sustained, it 
will follow that, after a right of action had accrued to the plain- 
tiff for entering upon his land and taking his trees, the company 
and the defendant, by an act to which the plaintiff was no party, 
and done without his knowledge, could not only convert the 
trespass into a lawful act, but also substitute another party for 
the one already liable. This they could not do, and the “permit” 
can not be set up as a defense to the trespass committed prior to 
its date. 

Nor can the plaintiff’s position in respect to this instrument be 
sustained. The company had the right, and, indeed, it was their 
duty, if they reasonably could, to erect the works in question, 
without resorting to the exercise of the right of eminent domain ; 
but if, at any time during the progress of the work, a resort to it 
became necessary, they might lawfully avail themselves of the 
provisions of their charter in that respect, and confer it upon the 
Culbertsons; and from the time of so doing, the defendant can 
protect himself under it. 

It is further insisted for the plaintiff, that the defendant could 
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not avail himself of the authority of this “permit,” without 
having indemnified the company, according to the terms of the 
resolution granting the permission. It is a well-settled rule of 
law, in such cases, that payment is not a necessary prerequisite 
of the taking of private property for a public use. Under their 
charter, the company might lawfully take the materials necessary, 
without first paying for them; nor was it necessary for the Cul- 
bertsons to pay the plaintiff, nor to indemnify the company before 
exercising the authority they gave them. 

It is further insisted for the plaintiff, that the Culbertsons never 
in fact availed themselves of this authority, nor acted under it. 
This is exclusively a question of fact for the jury, and you must 
form your own conclusions upon the subject, from all the evi- 
dence before you. 

The court therefore, in conclusion, instruct the jury as follows : 

1. If you find, from the evidence, that the plaintiff gave the 
Culbertsons, or either of them, leave to enter and take the trees 
in question, you will return a verdict of not guilty. 

Should you not find that the plaintiff gave such leave, you 
will then proceed to examine the evidence upon the other issue, 
and upon that the court will instruct you. 

2. For whatever timber and trees the Culbertsons took and 
carried away or injured in taking, between the first day of Octo- 
ber, 1847, and the time they assumed to act under the authority 
of the preamble and resolutions of the 15th of May, 1848, if they 
ever did so assume, the defendant is liable to pay the plaintiff 
the reasonable value of them, to be found from the evidence. 

3. If you find, from the evidence, that the Culbertsons did 
assume to act under the authority of the resolutions aforesaid, 
that authority was, from that time, a protection to them; and, in 
assessing the plaintiff’s damages, you will exclude the value of 
all timber taken, and damages done in taking the same, under 
that authority. 

4. In either case you are to inquire whether there was a rea- 
sonable necessity for the exercise of this right. This necessity 
need not be extreme or inevitable, but reasonable, and this is a 
question of fact to be found from the evidence before you. 

The jury being unable to agree upon the question of license, 


no verdict was given. 
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CIRCULAR, 


TO EACH MEMBER OF THE LEGAL PROFESSION IN THE WEST. 
Cincinnati, November, 1850. 


Sir :—The Western Law Journal is the only legal periodical published in the West. 
Seven volumes have been submitted to the profession, and the work is now entering on its 
eighth year. It may, therefore, be considered as permanently established. The public have 
had full opportunity to judge of its merits. It has been slowly but surely increasing 
in their favor. As a medium through which the profession of the west may expresss their 
sentiments on the great questions of law reform which are every-where being agitated ; as a 
cheap means of acquiring early and authentic reports of the current decisions in England 
and America, and of keeping in healthy activity a feeling of professional brotherhood, and by 
reporting the decisions of various states of systematizing and nationalizing our jurisprudence ; 
it is hoped that among so large and respectable a class of practitioners, scattered all over the 
west, a growing disposition may be found to aid in the extension of its circulation and 
usefulness, both by subscriptions and by contributions. The heavy expenses of publishing 
demands the one, and there is an abundance of talent and learning at the west to supply the 
other, and their contributions would enable the Journal to sustain a position second to none 
in the country. With both these views we take the liberty of addressing you. We place 
the names of all our subscribers on the cover, and will keep them there so long as they 
continue. If you think the Journal, with this advertisement of your professional card, is 
worth to you $3.00 a year, we would be pleased to have you subscribe, dut not otherwise. 
Your contributions to its pages will also be welcome, whether they be essays on subjects 
connected with jurisprudence, or decisions upon interesting points of constitutional or 
statutory law. To the younger members of the bar particularly, the pen is not only the 
most efficient means of training to an accurate and comprehensive acquaintance with the 
principles and details of legal science, but - of acquiring and extending an honorable 
professional reputation. 

The Journal is published regularly on the fit of every month, in royal octavo form, 
handsomely printed, with new type, on good paper, and will be mailed to all parts of the 
United States. The postage, for any distance, is five cents a number. The names of 
subscribers, given on the covers, furnishes not only a means of advertising your card, but 
also opens an extensive list of lawyers, in all parts of the west, for the transaction of 
business, at distant points, where you may have no personal acquaintance. Each number 
contains forty-eight pages, and the volume will close with a full and complete index. 
Subscribers may commence with anymumber. Back numbers or single numbers to complete 
a volume, where numbers have been lost, will be furnished to subseribers. Single copies 
can not be furnished to any but subscribers. 

Some of the leading features of the Journal are, Essays on subjects connected with 
Jurisprudence and Legislation; Reviews and Notices of New Law Books; Reports of Cases 
upon So and Statute Law, furnished by our correspondents ; Abstracts of the most 
important cases from English i received direct—in less than sixty days after the 
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decisions are made —at the office of the Journal, from London ; Recent American Decisions ; 


4 Abstracts of the Annual Legislation of the Western States, and such Miscellaneous Intelli- 
; gence as may be of interest to the profession. In the December number will be a complete 
; list of cases overruled, denied, and doubted in Ohio, worth alone the year’s subscription. It 


will, probably, be followed by cases overruled in other Western States. 

The publishers have secured the editorial services of TimorHy Wa ker, Esq., for many 
years a Professor of Law in the Cincinnati College, and author of the Introduction to 
American Law, and of Maske BE. Curwen, Esq., late of Dayton, now a Professor of Law 
in the same College, and author of the Revising Index to the Ohio Statutes. The names of 
our correspondents we are not permitted to give to the public, but their contributions add no 
trifling amount of the value of the work. 

Our terms are $3.00 a year, ix advance; but to clubs of five, or more, a deduction of 
twenty per cent. will be made, and the money may be remitted by mail, at our risk, the 
postmaster’s receipt being taken on mailing it. On these terms, five copies may be had 
for $12.00. Respectfully, yours, 

H. W. DERBY & CO., 
Publishers of Western Law Journal, 
No. 145, Main Street, Cincinnati. 


THE NEW YORK LAW OF LIBEL, 


In the August number of the Journal we published an article, from the New York Tri- 

bune, on the law of libel. The case, on which Mr. Greeley there commented, has since 

4 been published in the New York Code Reporter. George W. Stanley sued Colonel Webb, 

= | the editor of the Courier and Enquirer, for publishing in that paper the following article 
alledged to be a libel : 


: *Crry Inre.ticence.—Ertorting Money to hush up a Complaint.—Some time ago a 
{ negro, named James W. Phelps, was arrested on a complaint preferred by one George W. 
me. Stanley, that he had posted up handbills purporting that the steamboat Manhattan would 
: leave for Albany, fare fity cents— whereby a large number of persons took passage on her, 
: not discovering, until it was too late to remedy the evil, that the Manhattan was my going 
( to Coxsackie. The negro was held to bail for the offense, and now comes forward and makes 
a complaint against George W. Stanley, who caused his arrest, and officer Lownds, as follows : 
he makes affidavit, that after arresting him, Stanley offered to let him go, and not prosecute, 
if he would give his watch or $10. or $15., which he refused to do; Stanley subse-' 
quently renewed the offer after he had arrived at the police office, and he again refused. 
After he was out on bail, he swears that officer Lownds came to him and offered, on consid- 
a eration of receiving $50.00, to get him discharged, and he not having so much money, gave 
eS him all the cash he had— amounting to $22.05, and his note at sixty days for $25. more, 
i which was accepted by Lownds, who afterward shared with Stanley, and the note is said to 

have been since seen in Lownds’s possession. Subsequently to this, Stanley again called 
2. upon Phelps, and wanted him to pay more money to him, which he refused to do; and 
i finding that he had been cheated out of his money, and would be held to bail to answer the 
complaint preferred, he makes this charge. Officer Lownds, we understand, produces a 
yap from the Mayor, allowing him to receive $25. from Phelps, fer obtaining bail 
or him, but it is said to be dated subsequent to this transaction, and is intended, doubtless, 
to cover it up.” 


The defendant pleaded that the statement was a true, fair, and correct account of pro- 
ceedings, openly and publicly conducted before a magistrate. To which the plaintiff replied 
that the complaint was an original and primary one, made ez parte, in the absence of the 
plaintiff, and without cognizance thereof by him, and was false, libellous, and untrue. 
This the defendant demurred. Justice Campbell, after citing and commenting with 
approval on a number of English cases, among others, The King v. Lord Abingdon, 1 Esp. 
226; Lake v. King, 1 Saund. 124; Stockdale v. Hansard, 2 Adol. and Ellis, 1; 1 Camp- 
bell’s Lives of Chancellors, 293; Lewis y. Walters,4 B. & A. 611; Flint v. Pike, 4B. & 
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C. 467; Delegal v. Hegnley, 3 Bing. N. C. 950; King v. Carlile, 3 B. & A. 167; Styles 
v. Nokes, 7 East, 503; Phomas v. Croswell, 7 John. 272, and Clement v. Lewis. 3 
Brod. & Bing. 227, fastened on the words “‘extorting money/to hush up a complaint,’ as a 
substantive libel ; and, having thus dismissed that part of the case, proceeded to the more 
material and important question, whether the publication of such ex parte proceedings 
before a magistrate is privileged. 


«Lord Hardwick,’ said Mr. Justice Campbell in his opinion, ‘“‘remarked, in 2d 
Atkins, 267, ‘nor is there any thing of more pernicious consequences t iprejudice the 
minds of the public against persons concerned as parties in causes, before the éause is finally 
heard ;’ and Lord Ellenborough, in an action for publishing an account of preliminary pro- 
ceedings before a magistrate in King v. Fisher, 2 Camp. 563, says, ‘Jurors and judges are 
still but men—they can not always control feeling excited by such inflammatory language. 
If they are exposed to be thus warped and misled, injustice must sometimes be done. Trials 
at law, fairly reported, although they may occasionally prove injurious to individuals, have 
been held to be privileged.. Let them continue so egy gee he benefit they produce is 
great and permanent, and the evil that arises from them is rare and incidental. But these 
preliminary examinations have no such privilege. Their only tendency is to prejudge those 
whom the law still presumes to be innocent, and to poison the sources of justice. It is of 
infinite importance to us all, that whatever has a tendency to prevent a fair trial should be 
guarded against. Every one of us may be questioned in a court of law, and called upon to 
defend his life and character. We would then wish to meet a jury of our countrymen with 
unbiassed minds. But for this, there can be no security if such publications are permitted.’ 
“In the great case of Duncan v: Thwaites,3 B. & C. 567, this right was fully con- 
sidered. The defendants, the proprictors of the London Morning Herald, were shed for a 
similar publication. They plead among other things that the supposed libels were nothing 
more than a fair, true, and correct reports in the said newspaper called the Morning Herald, 
of proceedings which took place publicly and openly before the magistrate at the public 
pte office at Bow street; and they insisted that they were privileged to make such 
ublication. 
tt The unanimous opinion of the court was pronounced by Chief Justice Abbott, who, 
after remarking that the ease had been argued with much learning on both sides. and that all 
the decisions and opinions of judges that have any bearing on the question had been quoted, 
adds, ‘It may be sufficient to say of them. that there is not any one plainly los the 
affirmative of this proposition, and that there are many expressly declaring the negative. 
This court has, on more than one occasion within a few years, been called upon to express its 
opinion judicially, on the publication of preliminary and ez parte proceedings, and has on 
every occasion delivered its judgment against the legality of such proceedings, as was done 
by Mr. Justice Heath, in the year 1804, in the case of the King v. Lee, 52 Esp. 123. 
Other judges have delivered opinions to the same effect; and it is well known that man 
other persons have lamented the inconvenience or the mischievous tendency of such publi- 
cations. They were within the memory of many persons now living—rare and unfrequent, 
they have gradually increased in number, and now are unhappily become very frequent and 
numerous. But they are not on that account the less unlawful, nor is it less the duty of 
those to whom the administration of justice is entrusted to express their judgment against 
them.’ Mr. Starkie, referring to some of these cases, says, ‘The publication, also, of ex 
parte proceedings in criminal cases, is not only not privileged by the law, but is regarded as 
a great misdemeanor. 1 Starkie on Slander, 265; Holt’s Law of Libel. 172 and 173, and 
notes, American edition ; Cook’s Law of Defamation, 45 ; and Volume 37, Law Library.’ ”’ 


The substance of this decision is, that the most serupulously accurate and honest report of 
an ex parte proceeding, before a magistrate, upon any criminal charge, is per se a libel; and 
if Judge Campbell furnished this case for the Code Reporter, both he, the Code Reporter, 
and ourselves are guilty of libel, in republishing the Courier and Enquirer’s article, since 
no number of republications can change its original character. If the people of New York 
love to have the law so, well ; but, for ourselves, we should object to the introduction of such 
a principle into Ohio. 





The English Government are about to free the press from the taxes on its subscription, 
imposed by the stamp duties and the im on its advertisements; making the press, as an 
English journal observes, as free as in America. 





| 
| 
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THURLOW AND ELDON. 


When Sir Sohn Scott was rapidly rising in his profession, Lord Thurlow spoke of him to 
thé Prince of Wales as “a very sound lawyer and a very honest man.” Difference of 
political principles afterward led Thurlow to speak quite disparagingly of him; and, when 
Scott became attorney general, he took occasion once, before the Privy Council, to beard the 
old chief for it : ‘ 


« After the Duke of Sussex had married Lady Augusta Murray, which marriage was in 
law void because the king had not consented to it, the whole transaction was examined into 
before the Privy Council. The lady’s mother was much questioned by Lord Thurlow, with 
a view of proving that, her daughter being much older than the duke, the young man had 
been taken in. She could not, however, recollect what her daughter’s age was. It seemed 
singular that bans should be published, where one of the parties was of the royal family, 
and that the clergyman publishing the bans should not be struck upon the reading of the 
name; it appeared, however, that in the parish there were many of the name by which he 
was called in the publication. Then, great blame was imputed to the rector for publishing 
the bans without inquiry as to the residence of the parties in the parish: so it was pro- 
posed to call upon the clergy of the church, St. George’s, Hanover Reese, to account for 
the marriage having taken place by bans without the proper residence of the party in the 
parish, and without their knowing the parties. The rector first appeared : he said he had two 
most respectable curates, and he had always most solemnly enjoined them not to marry 
parties without having first inquired about their residence. The curates were then exam- 
ined, and they said theirs was a most respectable parish clerk, who wore a gown, and they 
had always most solemnly given a like injunction to him. Theclerk was then called, and 
he declared that no man in the parish had a more excellent, careful wife than he had, and 
that he daily gave her most solemnly a like injunction. She then made her appearance, and 
said that she must sometimes be about her own, and not about parish business; but that she 
had two female servants, as discreet as any in the parish, and she had always given them a like 
solemn injunction, when any body brought a paper about publication of bans in her and 
her husband’s absence, to make proper inquiries about the parties’ residence. All this put 
Lord Thurlow out of humor, and he then said to Scott, angrily, ‘Sir, why have you not 
prosecuted, under the act of Parliament, all the parties concerned in this abominable mar- 
riage ?’ To which Scott answered, ‘ That it was a very difficult business to prosecute—that 
the act, it was understood, had been drawn by Lord Mansfield, and Mr. Attorney General 
Thurlow, and Mr. Solicitor General Wedderburne, and unluckily they had made all parties 
present at the marriage guilty of felony; and as nobody could prove the marriage except a 
person who had been present at it, there could be no prosecution, because nobody present 
could be compelled to be a witness.’ This put an end to the matter. Afterward there was 
a suit in the Commons, and the marriage was there declared void.” 


[From the Washington Republic. ] 
CONSTRUCTION OF THE BOUNTY LAND LAW. : 

In the following letter from the Secretary of the Interior, says the Washington Globe, 
there is a very important question decided, which has been raised under the Bounty Land 
law, approved the 28th of September. According to the Seeretary’s construction of it, no 
person, it Will be seen, can receive more than one warrant, although he may have served a 
dozen tours of service, ‘“‘ which, if rendered by several individuals, would entitle each to a 
warrant: ” 

DEPARTMENT OF THE INTERIOR, October 11, 1850. 

Sir: I have received your letter of the 8th inst., inquiring ‘“ whether, under the act 
approved the 28th September, 1850, the same person can receive more than one warrant, 
provided he shows that he has performed more than one tour of service entitling him 
to land ?”’ 

Although not expressly provided by the terms of the law, I am clearly of the opinion that 
its tenor throughout contemplates that the same person shall not receive more than one war- 
rant, although he may have performed service, which, if rendered by several individuals, 
would entitle each to a warrant. I am, very respectfully, your obedient servant, 

ALEX. H. H. STUART, Secretary.”’ 
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PAPERS IN LAW COURTS. 


The Judges of the Supreme Court, sometime since, says the New York Tribune, in 
making rules as allowed by special statute, for the courts, continued, with modifications, a 
rule established by the late chancellor, which prohibits copies of pleadings or testiffony in 
suits of divorce for infidelity, which are not contested, being given to any person except the 
parties, or the attorney, or egunsel, without a special order of the court. 

The rule was, no doubt, made with good motives, but there are many reasomsywe think, 
where it acts otherwise than as good public policy. The names of collateral) parties, those 
who have caused the trouble, should, at least, be known, and every paper which respects 
itself would be careful to give only what would be proper. A decree of divorce for infi- 
delity against a party is important as relates to its bearing upon the public. The offending 
party is not allowed to marry again while the other lives; and if a decree is against the wife 
she loses all the claim to the personal estate and also her right of dower in her husband’s 
real estate ; and it is the only proceeding or event that can divest her of that dower. Under 
this rule, should the immediate parties or the attorney or counsel be absent or dead, or not 
disposed to give it, no person will have access to the information, however interested they 
might be, without great trouble and a formal application to the court, which, by the way, 
under the rule, would also have a right to deny it. Public good is ever best subserved by a 
faithful statement of what occurs in our public tribunals. 

As we formerly said, the rule appears to be in contravention of a law, which was not the 
case of that of the chancellor. This law the judges, no doubt, overlooked, in continuing 
the rule (it having been recently passed), for no judge, we take it, under the permission to 
adopt rules, wishes to take advantage of it to break down or abrogate an important existing 
statute. The difficulty in regard to this rule is, that it is taken advantage of, we have thought 
(not by the judges) to suppress all kinds of proceedings in divorce, not comprehended in the 
rule, whether for cruelty, abandonment, larceny, or other cause which the Jaw allows them 
to be brought—and not only so, but indirectly to hold back sometimes important decuments 
not immediately relating to divorce. 

The following is the law alluded to : 


Law as To Pusiic Parers.—An act to amend the act entitled “An act in relation to 
testimony,’’ passed May 12, 1847, passed December 14, 1847, three-fifths being present. 

«§ 40. It shall be the ~ of every surrogate, of every county clerk, of the register of 
the city and county of New York, of the clerk of every court, and of every person having 
the custody of the records or papers in any public office, to search the files, papers, records, 
and dockets in his office, to make transcripts of any such papers, records, or dockets, and to 
certify to the correctness of such transcripts, and searches when requested to do so on the 
payment, or offer to pay, the fees chargeable by law for such service; and every surrogate, 
clerk, register, or other officer, who shall neglect or refuse to make such search, transcript, 
or certificate, as aforesaid, when he shall be so required, and the fee thereof shall be paid or 
offered to be paid, shall be deemed guilty of a misdemeanor.”’ 


FUGITIVE SLAVE CASE. 


The first case under the new law occurred in Philadelphia on the 18th of October. 

The fugitive was brought before Judge Grier, Judge of the Supreme Court of the United 
States, and the case postponed on motion of the counsel for the fugitive. Judge Grier, in 
commenting on the motion, said : : s 

That this was, to be sure, a summary proceeding, yet he desired to give the prisoner an 
opportunity to be properly defended — and if he proceeded in a summary manner, it would 
be owing to the ill advice the colored population were now receiving. He said he had read 
in the papers of meetings being held, at which resolutions were passed, advising and urging 
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the colored race to arm themselves against the laws, and shoot down the officers of the law. 
If such advice should be taken, the-first officer killed would be the signal for the extermi- 
nation of the black race. All laws, he thought, would be set at defiance, as they had been 
but a short time since. 

He was as much a friend to the unfortunate race as any man, but he looked upon white 
men who would give advice of armed resistance to the laws as the colored people’s worst 
enemy. If, he were to adjourn this case until another day, he felt satisfied that thousands of 
blacks would assemble perhaps to resist the laws. This would compel him to send to the 
Navy Yard for the whole military force, and as true as God liveth, and my soul liveth, said 
the Judge, I will maintain the law, though I have to order every man who puts himself in 
armed position to its execution to be shot down. I will execute the law as I find it, at all 
hazards. 

It was here suggested that the laws of Pennsylvania made it illegal to place the prisoner 
in any of its prisons. The Marshal agreed to keep the alleged slave until this day. The 
Judge said, that if any mob should congregate, black or white, with a view to resist the laws , 
it would be repelled, even to the shedding of blood. The hearing of the case was then 
postponed until the next morning. 

On the hearing, the Judge decided the evidence of title and identity to be inadmissible 
by reason of informality of the papers, and the interest of the witness. The claimant 
asked for an adjournment to obtain the legal vouchers, which the Judge refused on the 
ground that proper warning had been given of their insufficiency before issuing the warrant. 
The fugitive was discharged —and his friends, in large numbers, made a noisy demonstra- 
tion, and it is said he will soow be out of the reach of the claimant. 


SUPREME COURT OF THE UNITED STATES, DECEMBER TERM, 1849. 


Rute No. 54.—Ordered, that where an appearance is not entered on the record for either 
the plaintiff or defendant, on or before the second day of the term next succeeding that on 
which the ease is docketed, it shall be dismissed at the costs of the plaintiff. 

Rute No. 55.—When a case is called for argument at two successive terms, and upon the 
call at the second term neither party is prepared to argue it, it shall be dismissed at the costs 
of the plaintiff, unless sufficient cause is shown for further postponement. 

Rute No. 56.—Ordered, that printed arguments under the fortieth rule shall not here- 
after be received, unless filed within the first ten days of the term. 

Rute No. 57.—Ordered, that twelve printed copies of the abstracts, points, and authori- 
ties required by the fifty-third rule be filed with the clerk three days before the case is 
called for argument; nine of these copies for the court, one for the reporter, one for the 
opposing counsel, and the remaining one to be retained by the clerk. Test. : 

WM. THOS. CARROLL, C. 8. C. U.S. 


LAND OFFICE REGULATION. 


The regulations of the department require that persons making applications for patents 
ahould file an affidavit setting forth the inferest he, or the party whom he may represent, 
has in the land in question ;\that the originals have been lost or mislaid, and can not be 
found, and state the purpose for which the copies are required. 
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CINCINNATI LAW SCHOOL. 

We call the attention of our readers to the annexed advertisement. At no time has this 
school had so able a Faculty. The writer of this is not one of the professors, and, therefore 
feels at liberty to say, from personal knowledge, that the course of instruction is just what the 
beginner wants; and to express the confident belief, that in the course of four months, a 
diligent student will learn more of that which fits him for admission to the bar, than in a 
full year spent in an office. 


LAW SCHOOL OF THE CINCINNATI COLLEGE. 
The regular annual term of the Law School of the Cincinnati College, will commence on 


the third Monday in November next, the 18th, and continue until the first Monday in © 


April. A preliminary course of lectures will be delivered during the week, commencing on 
the second Monday in November, the 11th. 

Tne Professors in this School are— 

Witiram Greene, Lecturer on Constitutional Law, International Law, and Equity Juris- 
prudence. 

Cuarues P. James, Judge of the Superior Court of Cincinnati. 

M. H. Tixpen, late President Judge of the Thirteenth Judicial Circuit of Ohio. 

Masxe.t E. Curwen, of the Cincinnati Bar. 

The course of instruction is designed to prepare students for the practice of the Law, and 
will embrace the usual titles and’ subjects of Common and Statute Lawyand of Equity. 

There will be at least two exercises daily, and on three days of the week three exercises, 
consisting of Lectures by the Professors, and of Recitations ‘in the Text Books, which are 
embraced in the course. 

A Moot Court will be holden by « one of the Professors, once in each week, or ofténer, at 
which students will be required to prepare pleadings, furnish briefs, and make oral 
arguments. 

The students will be expected to furnish themselves with the following text books: Wal- 
ker’s Introduction to American Law, Blackstone’s Commentaries, Chitty on-Contracts, Gould 
on Pleading, Greenleaf on Evidence, Vol. I, Holcombe’s Introduction to Equity, and 
Smith’s Mercantile Law. 

The students can have access, for the purpose of reference, to the Cincinnati Bar Library, 
free of charge. 


The Board of Trustees will confer the degree of Bachelor of Laws upon such of the : 


students as, upon examination by a Committee of the Bar of Cincinnati, are found to be 
qualified to practice law. By a special law of the state, those who receive diplomas, and 
who have regularly studied the law for the period of fifteen months in addition to the time 
spent in the law school, will be admitted to the Bar, in any of the Courts of ‘Ohio, without 
a further examination. : 
The tuition fee is fifty dollars for the term, in advance. An additional fee of five dollars 
is charged, as a graduation fee, to all who may take a degree. 
Boarding and lodging may be had ‘here, in respectable. houses, at from two fifty to three 
dollars a week. 
Any additional information in regard to the school, will be chentally given, upon applica- 
tion, by letter or otherwise, toeither of the Professors at Cincinnati. 
WILLIAM GREENE, 
CHARLES P. JAMES, 
* M.H. TEADEN, 


M. E. CURWEN, . 
Faculty of the Law School. 
. 
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NOTES OF RECENT DECISIONS. 





English Chancery, Feb. 1850.—Smrtu v. Capron. 


[19 Law Jour. Rep., m. 8., Chy. 322.) 


SPECIFIC PERFORMANCE—COVENANT AGAINST ASSIGNMEMT—LICENSE—NOTICE 
LESSOR’S TITLE, PRODUCTION OF. 


Memorandum of agreement signed by both parties for sale and purehase of fixtures, etc., 
in a leasehold house, and for purchaser to take an assignment of the vendor’s interest in the 
premises,—Held, to be a contract, on the part of the purchaser, to take an assignment of the 
lease of the premises. 

The purchaser requested the vendor to prepare the assignment by indorsement totidem 
verbis with that to himself (the vendor) ;—Held, that the purchaser could not afterward 
require the production of the original lessor’s title, 

The lease contained a covenant against assignment without the license of the lessors ; the 
purchaser inspected the lease and an indorsement upon it, from which it appeared that a 
license was necessary, but he alledged that he did not observe the covenant, und only looked 
at the term and rent :—Held that he had notice of the covenant. 


English Chancery, Feb. 1850.—Jones v. How. 


[19 Law Jour. Rep., n. s., Chy. 324.) 
COVENANT—IMPOSSIBLE OR USELESS ACT—COVENANTOR RELEASED, 


A father, on the marriage’of his danghter, covenanted with her intended husband, by deed 





_ or will, to give, leave, and bequeath to her an equal share with his, the covenantor’s, other 


, 


‘ 
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, 


children in his real and personal estate at the time of his death. The daughter died in her 
father’s lifetime, without issue, after the new Will Act came into operation. The father, in 
his will, gave all his real and personal property to executors and trustees for the benefit of 
his surviving widow and daughters, having provided for a son in his lifetime, but not leaving 
any provision for the deceased daughter :—Held, by this Court (concurring with the certifi- 
eate of the Court of Common Pleas), that the covenantee, the husband of the deceased 
daughter, had not, under the circumstances. any good cause of action against the executors 
Of the father, the covenantor ; and that if the latter had died possessed of no personal estate, 
and seized only of copyhold estate, the husband could not have recovered any substantial 
damages in such action, 


Queen’s Bench, Apri, 1850.—Burutne v. Reap anp Oruers. 


[19 Law Jour, Rep., n. s., Chy. 291.) 


NUISANCE — RIGHT OF OWNER OF LAND TO PULL DOWN BUILDING— JUSTI- 
FICATION. 


If a mete stranger erect’a building upon land belonging to another, the owner of the ~ 
land is justified in pulling down the building for the purpose of ejecting the intruder; and 
the fact of the latter being at the ti the building will not be any ground for main- 
taining an action of trespass against the real owner. 


Court of Common Pleas, Jan. 1850.—Moss AND orneRs v. Smith 
AND ANOTHER. | : 
[19 Law Jour., Rep.,n. s., Chy. 225.) , 
INSURANCE—ZOTAL LOSS*OF SHIP—TOTAL LOSS OF FREIGHT. 

A ship was insured by tWo policies; the first on the ship itself, the second on her freight. 
She received damage by perils of the sea, but might have been repaired at an expense such 
a prudent owner would have incurred with reference to the value of the shipg-—Held, 
that although the expense ofigyuch repairs might have exceeded the amount of freight con- 

tgeret ‘tor: the insured could not recover as for avtotal loss of freight. 
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